BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Application for Abandonment of Service of
:
A-230550F2000


:

Investigation of
:
I-00070114
and 

:

Petition of
:
P-00072313



:

Washington Park Sanitary Company
:





and Washington Park Water Company
:

:
Initial Decision
on emergency petition and Amended Emergency petition on unauthorized liens and mortgages 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

The above referenced Dockets were consolidated by Order dated July 11, 2007.  The Parties consented to use mediation
 and the matter is currently in the mediation process.  During mediation, the Parties became aware of several mortgages and liens filed against Washington Park Sanitary Company and Washington Park Water Company (or Companies).  This Initial Decision addresses the mortgages and liens, and a Motion made at hearing by Washington Park Sanitary Company and Washington Park Water Companies for a default judgment against Bank of America.
On or about May 6, 2008 Washington Park Sanitary Company and Washington Park Water Company filed an “Emergency Petition for Expedited Hearing on Unauthorized Liens and Mortgages Against Regulated Public Utilities.”  (Petition)
On or about May 9, 2008, the Public Utility Commission’s Law Bureau (Law Bureau) filed a “Motion for an Order Declaring Mortgage Liens Null and Void Pursuant to 66 Pa. C.S. §§ 1904, 2102, and 2105 and Mechanics’ Liens Invalid, Ineffective and Void Pursuant to 66 Pa. C.S §§ 1904, 2102 and 2105.”  (Motion)
On or about July 18, 2008, Washington Park Sanitary Company and Washington Park Water Company filed an “Amended Emergency Petition for Expedited Hearing on Unauthorized Mortgages Against Regulated Public Utilities.”  (Amended Petition)
On or about May 27, 2008, Aqua Pennsylvania, Inc. and Little Washington Wastewater Company dba Suburban Wastewater filed an Answer to the Emergency Petition and Motion.  

On July 22, and August 20, 2008, evidentiary hearings were held.  
Attending the July 22, 2008 hearing were: Kriss Brown, Esq. and Rhonda Daviston, Esq. for the Law Bureau; Michael D. Klein, Esq. for Pennsylvania American Water Company; Thomas T. Niesen, Esq. for Aqua PA and Little Washington Wastewater Company; Kimberly D. Borland, Esq. and Ernest D. Preate, Esq. for Washington Park Sanitary Company and Washington Park Water Company; Joseph G. Albert, Esq. for Carl L. Kresge & Sons, Inc.; and Darlene Wong, Esq. and Candis Tunilo, Esq. for the Office of Consumer Advocate (OCA).  
Attending the August 20, 2008 hearing were: Kriss Brown, Esq. and Rhonda Daviston, Esq. for the Law Bureau; Michael D. Klein, Esq. for Pennsylvania American Water Company; Thomas T. Niesen, Esq. for Aqua PA and Little Washington Wastewater Company; Kimberly D. Borland, Esq. and Ernest D. Preate, Esq. for Washington Park Sanitary Company and Washington Park Water Company; and Erin Gannon, Esq. and Candis Tunilo, Esq. for OCA.  

Simultaneous Briefs were filed on September 10, 2008, by the Law Bureau and the OCA.  By letter dated September 11, 2008, Washington Park Sanitary Company and Washington Park Water Company agreed with and joined in the Law Bureau’s Brief.

EVIDENCE ACCEPTED INTO THE RECORD
Hearing date July 22, 2008:

None offered

Hearing date August 20, 2008: 

Law Bureau:

PS-1
  Petition for Expedited Hearing on Unauthorized Liens and Mortgages.  (August 20, 2008 Transcript at 139, 165.)

PS-2 Emergency Petition for Expedited Hearing on Unauthorized Mortgages Against Regulated Public Utilities.  (August 20, 2008 Transcript at 140, 165.)

PS-2a  Amended Emergency Petition (August 20, 2008 Transcript at 141, 165.)

PS-3  Law Bureau Motion for Order Declaring Mortgage Liens Null and Void.  (August 20, 2008 Transcript at 141, 165.)

PS-4 Aqua Pennsylvania, Inc. and Little Washington Wastewater Company dba Suburban Wastewater Answer to Emergency Petition of Washington Park Water Company and Washington Park Sanitary Company and Answer to Motion of the Law Bureau.  (August 20, 2008 Transcript at 141, 165.)

PS-5 Rule to Show Cause filed in Wyoming County dated May 7, 2008.  (August 20, 2008 Transcript at 141, 165.)
PS – 6 Answer. (August 20, 2008 Transcript at 141, 165.)

PS12 – Annual Report Washington Park Water Co.
PS 13 – Annual Report Washington Park Sanitary Co. 
PS 30 – Mortgage Satisfaction (not filed with county)
PS 31 – Praecipe to Vacate Judgment (not filed with county)
The Companies – None offered

OCA – None offered

DEP – None offered

Aqua America – None offered

PA American – None offered

Stipulations
1. Washington Park Water Company and Washington Park Sanitary Company did not seek or receive approval from the Commission for these mortgages and liens.  (By and between the Law Bureau and the Companies.) (August 20, 2008 Transcript at 154.) 
2. Washington Park Water Company and Washington Park Sanitary Company and Carl L. Kresge & Sons are affiliated interests.  (By and between the Law Bureau and the Companies.)(August 20, 2008 Transcript at 182.)
3. The mortgage liens at issue are null and void in violation of the Public Utility Code and contrary to the public interest pursuant to 66 Pa. C.S. §§ 1904 and 2105.  The mechanic's liens are invalid and ineffective.  The contract between W.P. and Carl L. Kresge & Sons are void.  (By and between the Law Bureau and the Companies.)  (August 20, 2008 Transcript at 184, 190.)  While this stipulation is made between the parties listed, the stipulation does not address whether it is legally correct.  It was clear at the hearing, that not all parties had confidence in the legality of this stipulation.
4. Washington Park Water Company and Washington Park Sanitary Company stipulates to “admit all the matters that have been filed of record in the various courts, all the pleadings” proffered by the Law Bureau.  This comprises PS-5 and PS 6.  (By and between the Law Bureau and the Companies.)  (August 20, 2008 Transcript at 149.)
JUDICIAL NOTICE TAKEN OF:

1. Commission’s Emergency Order dated June 15, 2007.  (Docket No. P-00072312.)
FINDINGS OF FACT

1. Washington Park Water Company and Washington Park Sanitary Company are jurisdictional public utilities that are regulated under the Pennsylvania Public Utility Code.
2. Sandra Kresge is the owner of Washington Park Water Company and Washington Park Sanitary Company, Carl K. Kresge is the president.  (Transcript August 20, 2008 at 132).
3. David Kresge and Scott Kresge, president and secretary respectively of Carl L. Kresge & Sons, Inc. are the biological sons of Carl K. Kresge; Sandra Kresge is their stepmother.  (Transcript August 20, 2008 at 133-134).
4. Washington Park Water Company and Washington Park Sanitary Company entered into a number of mortgage agreements and mechanic’s liens with various entities.

5. Washington Park Water Company and Washington Park Sanitary Company never sought approval of various mortgages and mechanic’s liens from the Public Utility Commission.

6. No contracts or arrangements made between Washington Park Water Company and Washington Park Sanitary Company and Carl L. Kresge & Sons, Inc. were presented.

7. The only testimony alluding to contracts or arrangements was Mr. Kresge referring to “billing records.”  No other testimony pertained to contracts or arrangements.  (Transcript August 20, 2008 at 138) (See also: Law Bureau Main Brief at Page 19).

DISCUSSION

The Law Bureau and the Companies have the burden of proving their respective Motion and Petitions.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  



The mortgages and liens challenged here must be shown to be a violation of the Code, the Commission’s regulations, or an outstanding order of the Commission to be declared invalid, void, or against the public interest.  
The mortgages and liens addressed herein are:

1. Mortgage and Security Agreement by Fox Rothchild, LLP against W.P. Sanitary Co., Inc. at Wyoming County, PA, Mortgage Book 594.  (See ¶ 9(a) of the Petition and ¶ 7(a) of the Motion.)

2. Mortgage agreement between W.P. Water Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92.  Filed October 4, 2007.  (See ¶ 9(c)(i) of the Petition and ¶7(b) of the Motion.)

3. Mortgage agreement between W.P. Sanitary Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92.  Filed October 4, 2007.  (See ¶9(c)(ii) of the Petition and ¶ 7(c) of the Motion.)

4. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Sanitary Company for $343,479.18 on March 12, 2008.  (See ¶ 9(d)(i) of the Petition and ¶ 8(a) of the Motion.

5. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Water Company for $186,567.48 on March 12, 2008.  See ¶ 9(d)(iii) of the Petition and ¶ 8(b) of the Motion (The figure in the Motion is listed as $186,564.48.)

6. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Water Company (Sleepy Hollow) for $93,199.77 on March 11, 2008.  (See ¶ 9(d)(ii) of the Petition and ¶ 8(c) of the Motion.)

7. Judgment and lien filed by DEP against [not named] for $9,270.00.  (See ¶ 9(b) Petition.  This does not appear in the Motion.)

8. Mortgage held by Hanover Bank of Pennsylvania against Washington Park Sanitary Company and Washington Park Water Company for $55,000.00 in Wyoming County.  (See ¶ 10A Amended Petition.)

9. Mortgage held by Summit Bank against Washington Park Sanitary Company and Washington Park Water Company for $8,963.51 in Wyoming County.  (See ¶ 10B Amended Petition.)

10. Mortgage held by Summit Bank against Washington Park Sanitary Company and Washington Park Water Company for $8,963.51 in Wyoming County.  See ¶ 10C Amended Petition.) 

Addressing lien number 7: DEP indicated it does not intend to pursue this and Kimberly Borland, Attorney for the Companies stated at the July 22, 2008 hearing that the DEP “interest does not interfere with the closing [or] mediation.”  Ernest Preate, also Attorney for the Companies stated that this lien was “resolved in the APA” or Asset Purchase Agreement. (August 20, 2008 Transcript at 178).  Since DEP is a party to the mediation and telephonically indicated to me that they would not participate in the August 20, 2008 hearing, and that their interest was not at issue, I will not address this judgment and lien further.  

Addressing mortgages numbers 2 and 3:  After the hearing held on July 22, 2008, and on June 18, 2008, I issued an Interim Order ordering that:

(1)  the mortgage agreement between W.P. Water Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92, filed October 4, 2007, recorded in Wyoming County at Document No. 2007-4066 is void.  W.P. Water Company, Inc., shall bear the responsibility and cost of removing the mortgage agreement from the Wyoming County files; and 

(2) that the mortgage agreement between W.P. Sanitary Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92, filed October 4, 2007, recorded in Wyoming County at Document no. 2007-4065 is void.  W.P. Sanitary Company, Inc. shall bear the responsibility and cost of removing the mortgage agreement from the Wyoming County files.  

As of the August 20, 2008 hearing, Washington Park Sanitary Company and Washington Park Water Company (Owner - Sandra Kresge, President - Carl Kresge) had not followed my Interim Order; both encumbrances remained on the county books.  (NT 110).
  The Companies did not challenge the Interim Order.  Although I did not order a date certain in the Interim Order, I presumed that Sandra and Carl Kresge as Owner and President, respectively, would heed the Interim Order, follow its mandates in a timely fashion, and that the mediation for the acquisition would proceed without the problems caused by these encumbrances.  

Washington Park Sanitary Company and Washington Park Water Company are in, and have been in, a crisis for a very long time.  At the July 22, 2008 hearing, OCA alerted all of the parties that a large number of customers were without any source of water.  OCA explained that the Township was providing water to those customers; the Kresges being unresponsive and/or incapable. 

The need for the mediation to resolve the acquisition of these two defunct Companies by a capable public utility could not be more crucial or apparent.  Joseph Albert, Attorney for Carl L. Kresge & Sons, stated at the July 22, 2008 hearing that “the drilling company [Carl L. Kresge & Sons] agreed to remove the mechanic’s liens or remove the mortgages and agreements have been signed and executed and [are] being held by Mr. Preate [attorney for the Companies], … pending resolution of the Bank of America matters.”  Despite this assertion and my Interim Order, the two mortgage agreements have not been removed from the county records.  My Interim Order will be made final in the Ordering Paragraphs of this Initial Decision.
Addressing lien numbers 4, 5 and 6:

4. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Sanitary Company for $343,479.18 on March 12, 2008.  (See ¶ 9(d)(i) of the Petition and ¶ 8(a) of the Motion.

5. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Water Company for $186,567.48 on March 12, 2008.  See ¶ 9(d)(iii) of the Petition and ¶ 8(b) of the Motion (The figure in the Motion is listed as $186,564.48.)

6. Mechanic’s lien filed by Carl L. Kresge & Sons, Inc. against W.P. Water Company (Sleepy Hollow) for $93,199.77 on March 11, 2008.  (See ¶ 9(d)(ii) of the Petition and ¶ 8(c) of the Motion.)

Each of these three (3) mechanic’s liens is between Carl L. Kresge & Sons, Inc. and Washington Park Sanitary Company and Washington Park Water Company.  The evidence of record in this case proved that Carl L. Kresge & Sons and Washington Park Sanitary Company and Washington Park Water Company are affiliated interests; and Carl Kresge admitted and agreed that Carl L. Kresge & Sons and Washington Park Water Company and Washington Park Sanitary Company are affiliated interests.  66 Pa. C.S. § 2101(a) and (b).
As a jurisdictional public utility and - as an affiliated interest of Carl L. Kresge & Sons - Washington Park Sanitary Company and Washington Park Water Company had a statutorily mandated obligation to apply for and receive written approval of any oral or written contract or arrangement made with Carl L. Kresge & Sons.  66 Pa. C.S. § 2102(a) - (c).  These encumbrances are mechanic’s liens.  A mechanic’s lien is invalid unless there is an underlying contract.  

A mechanic's lien is a statutory proceeding, an action in rem [i.e., against a thing, property, status or right] being in the nature of collateral security for the payment of a debt for work done or materials furnished in accordance with a contract, express or implied. In the absence of a contract between the plaintiff and defendant, the lien is invalid. The right to file a mechanic's lien is governed by the Legislature and available only on such terms as it saw fit to provide.  If compliance with the statute is not strictly complied with, the claim is subject to denial. The procedure governing the filing of a mechanic's lien claim is provided by the Mechanics' Lien Law of 1963, Pa. Stat. Ann. tit. 49, § 1101 et seq.  (Emphasis added.)

B&B Builders v. Tcr Byberry Creek P'ship & Tcr Byberry Creek Constr., 27 Phila. 556; 1994 Phila. Cty. Rptr. LEXIS 52, (Pa. C.P., March 8, 1994).
As a creature of statute, the Commission possesses only those powers, which the State Legislature expressly confers upon it, or which may arise as an implied grant from those powers expressly conferred.  See: Process Gas Consumers Group v. Pa. P.U.C., 511 A.2d 1315 (Pa. 1986); National Fuel Gas Distribution Corporation v. Pa. P.U.C., 464 A.2d 546 (Pa. Cmwlth. 1983).  The Commission lacks authority to rule upon a mechanic’s liens; that authority lies with a court of law.  As a final note, “no lien shall be allowed for labor or materials furnished for a purely public purpose.”  49 P.S. § 1303(b).  This statutory requirement was not presented.  See: Carter-Jones Lumber Company v. Northwestern PA Humane Society LGL Animal Care Products, Inc., 913 A.2d 1002 (Pa. Cmwlth. 2006).
These three (3) mechanic’s liens may be invalid if the underlying contracts or arrangements are determined to be invalid.  No Party submitted any contract or arrangement.  Without them, I can make no determination about them.  The only evidence of these contracts or arrangements is the undisputed existence of these mechanic’s liens.
  In his own testimony, Mr. Kresge did not discuss any contracts or arrangements but “billing records.”  That is insufficient evidence of a contract or arrangement.  If there were contracts or arrangements, oral or written, because they were not approved, they would indeed be invalid.  Nonetheless, I cannot presume the contracts or arrangements simply because of the mechanic’s liens, by themselves the mechanic’s liens are not evidence of a contract or arrangement.  Indeed, because these liens are between family members, and Washington Park Water Company and Washington Park Sanitary Company are involved in a 529 acquisition mediation, it is in the family members interest to file the liens whether there were contracts or arrangements or not.
Secondly, assuming arguendo, that the contracts or arrangements existed, the Companies failed to seek Commission approval as required by section 2102 of the Code that states, “[n]o contract or arrangement …shall be valid or effective unless … [it] has received written approval of the commission.”  66 Pa. C.S. § 2102 (a).  The Companies stipulated that neither sought Commission approval of the purported contracts or arrangements.  Therefore, the mechanic’s liens could be declared invalid by a court with the authority to make that determination.  
Finally, both the Law Bureau and OCA addressed whether Carl L. Kresge & Sons received appropriate due process in this matter.  I do not need to reach this issue since without the contracts, I can make no determination about them and thus, no interests of Carl L. Kresge & Sons are implicated. 

Addressing mortgages numbers 1, 8, 9, and 10:

1. Mortgage and Security Agreement by Fox Rothchild, LLP against W.P. Sanitary Co., Inc. at Wyoming County, PA, Mortgage Book 594.  (See ¶ 9(a) of the Petition and ¶ 7(a) of the Motion.)

8. Mortgage held by Bank of America as successor to Hanover Bank of Pennsylvania against Washington Park Sanitary Company and Washington Park Water Company for $55,000.00 in Wyoming County.  (See ¶ 10A Amended Petition.)

9. Mortgage held by Bank of America as successor to Summit Bank against Washington Park Sanitary Company and Washington Park Water Company for $8,963.51 in Wyoming County.  (See ¶ 10B Amended Petition.)

10. Mortgage held by Bank of America as successor to Summit Bank against Washington Park Sanitary Company and Washington Park Water Company for $8,963.51 in Wyoming County.  See ¶ 10C Amended Petition.) 

Number 1 is a mortgage and security agreement filed by Fox Rothchild, LLP, legal firm for legal services it provided to Washington Park Sanitary Company.  The Law Bureau and OCA (and the Companies by its agreement with and joining in the Law Bureau’s Main Brief) state that the Parties have amicably resolved this mortgage in their mediation sessions and that it need not be addressed by this Initial Decision.  (Law Bureau Main Brief at 24, OCA Main Brief at 3, Companies letter of September 11, 2008.)

Mortgages 8, 9, and 10 are all mortgages held by a successor in interest, the Bank of America.  The OCA did not address these mortgages in its Main Brief.  The Law Bureau in its Main Brief, (and as agreed to and joined by the Companies) asserted that because the Bank of America failed to meaningfully participate in the August 20, 2008 hearing, despite a subpoena, that the relevant facts in the Companies’ Amended Petition should be deemed admitted.  The Law Bureau also requested that the mortgages be declared void and against the public interest.  (Main Brief at 28-30).  The Companies submitted a Motion at the August 20th hearing to have their averments (in the Amended Petition) deemed admitted because the Bank of America failed to file an Answer.  

The Amended Petition was served on the Bank of America on July 18, 2008; with an attached Notice [to Plead] alerting Bank of America that it had twenty (20) days to file an Answer.  Bank of America did not file an Answer.  Pursuant to sections 5.61 and 5.63 failure to file an Answer may result in the facts being deemed admitted.  52 Pa. Code §§ 5.61(c) and 5.63 (b). 

The facts relevant to the Bank of America encumbrances are found in paragraphs 10-17 of the Companies’ Amended Petition.  The Companies asserted that these mortgages have been satisfied.  (¶14).  On July 30, 2008, and at the request of counsel for the Companies, I issued a subpoena for Bank of America to attend the hearing scheduled for August 20, 2008.  The subpoena was served to Bank of America on July 31, 2008.  The subpoena clearly stated the following:  

And bring with you and produce the following: any and all copies of documents that purport to show any and all encumbrances or encumbrances discharges held by Bank of America against Washington Park Water Company and Washington Park Sanitary Company.  

(Bold and underline in the original).

Joann Anderika, a “personal banker” appeared for the Bank of America at the August 20, 2008 hearing.  (NT 116).  Ms. Anderika confirmed that: the subpoena was served on her personally (NT 118); that she knew nothing about any encumbrances (NT 120); and she brought no documents with her.  (NT 121).  Ms. Anderika’s presence at the August 20, 2008 was not a meaningful response to the Commission’s subpoena, since clearly Ms. Anderika neither produced nor brought with her copies of the documents purporting to show the Bank of America’s encumbrances.  Bank of America had the opportunity to appear and present evidence of its interests but, chose not to.  Pursuant to section 5.245 of the Commission regulations, Bank of America waived its opportunity to participate, and is not permitted to reopen disposition of the matters in paragraphs 10-17 of the Amended Petition.  52 Pa. Code § 5.245(a) (1) and (2).  
As argued by the Law Bureau, section 1904 of the Code provides authority for the Commission to declare void and security interest issued that was made in violation of Chapter 19 of the Code.  Section 1901 of the Code mandates that every public utility shall file with and receive from the Commission notice of registration of the security and a securities certificate.  It is not contested that the Companies did neither.  Therefore, pursuant to section 1904, these mortgage security interests are void.  Section 3309 of the Code states that the Companies are liable for injuries incurred because of its unlawful acts.  66 Pa. C.S. §§ 1901, 1904, 3309.

ATTORNEY PREATE LETTER 

DATED OCTOBER 2, 2008 and RECEIVED OCTOBER 7 ,2008 
On October 7, 2008, I received a letter from Attorney Preate, counsel for the Companies that indicated that the Bank of America mortgages had been satisfied and notice of same filed with the Recorder of Deeds, Wyoming County.  Attorney Preate also indicated that two (2) of the three (3) mechanic’s liens filed by Carl L. Kresge & Sons were satisfied and notice of same recorded.  Copies enclosed with the letter indicated that all three (3) mechanic’s liens had been satisfied.  The letter stated: “[t]he Petitions of WP and Motion of LBPS have been rendered moot as all Mortgages and Liens have been satisfied and removed from the public records.”  (Page 2).  Enclosed with the letter were copies of Mortgage Satisfaction Pieces for the Hanover Bank mortgage and two (2) Summit Bank mortgages.  (All are held by the successor, Bank of America).  While this letter indicated that it was copied to all of the parties, and it will be kept with the file, it is not part of the evidentiary record.  If all of the encumbrances have been satisfied in the courts of law and properly recorded in the recorder of deeds offices then the title to the two Companies should be clear, and the mediation should be able to move forward and the Parties able to execute the APA.
CONCLUSIONS OF LAW

1.
As the parties seeking affirmative relief from the Commission, Washington Park Sanitary Company, Washington Park Water Company and the Law Bureau bear the burden of proof.  66 Pa. C.S. § 332(a).

2. The Public Utility Commission does not have authority to review and make determinations about mechanic’s liens.  
3. The Companies and the Law failed to meet their burden of proof to show any contracts or agreements existed underlying the mechanic’s liens.
4. The mortgages held by Bank of America are void.  66 Pa. C.S. §§ 1901, 1904.
5. Bank of America is deemed in default for its failure to file an answer to the Amended Petition after receiving a Notice to Plead and, the facts stated in the Amended Petition are deemed admitted.  52 Pa. Code § 5.61(c).
6.  No lien shall be allowed for labor or materials furnished for a purely public purpose.  49 P.S. § 1303(b).   
ORDER
THEREFORE, 
IT IS ORDERED: 

1. That the mortgage agreement between W.P. Water Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92, filed October 4, 2007, recorded in Wyoming County at Document No. 2007-4066 is void.  W.P. Water Company, Inc., shall bear the responsibility and cost of removing the mortgage agreement from the Wyoming County files within ten (10) days from this Initial Decision becoming final.

2.  That the mortgage agreement between W.P. Sanitary Company, Inc. with Carl L. Kresge & Sons, Inc. for $1,624,321.92, filed October 4, 2007, recorded in Wyoming County at Document No. 2007-4065 is void.  W.P. Sanitary Company, Inc. shall bear the responsibility and cost of removing the mortgage agreement from the Wyoming County files within ten (10) days from this Initial Decision becoming final.

3. That the mortgages held by the Bank of America against Washington Park Water Company and Washington Park Sanitary Company are declared void.
4.  That the mechanic’s liens between Washington Park Water Company and Washington Park Sanitary Company and Carl L. Kresge & Sons, Inc. are not declared void.
5. That the Petition, Amended Petition of Washington Park Water Company and Washington Park Sanitary Company and the Motion of the Law Bureau be marked closed.

Date:
October 8, 2008



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� Participating in the mediation are Washington Park Sanitary Company and Washington Park Water Company, DEP, Aqua Pennsylvania, Inc., Washington Township, United Water of Pennsylvania, the Law Bureau, OCA, and mediator Herb Nurick, Esq.


� PS refers to the Law Bureau Prosecutory Staff.


� NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.


� In its Main Brief, the Law Bureau noted that no copies of the contracts “or any evidence what-so-ever, regarding the terms and conditions of the contracts” was submitted.  The Law Bureau submitted that it was the Companies burden to submit them; actually, it was the Law Bureau’s burden as well since the Law Bureau is seeking affirmative action by the Commission.  66 Pa. C.S. § 332.
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