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INITIAL DECISION GRANTING MOTION FOR SUMMARY JUDGMENT OF HARRISBURG CITY CAB, INC. AND DENYING MOTION FOR SUMMARY JUDGMENT OF SALGALS, INC. T/A AMERICAN TAXI
Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 29, 2008, Vicki Piontek (Ms. Piontek) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Harrisburg City Cab, Inc. (Harrisburg).  The complaint alleges that Ms. Piontek has standing to file the complaint for four separate reasons.  First, the complaint alleges that Ms. Piontek has standing to file the complaint because she is a “self employed taxi driver, contracted with Capital City Cab Service” (Capital City).  The complaint states that Ms. Piontek has filed the complaint against Harrisburg in her capacity as an individual and not on behalf of Capital City.  The complaint asserts that as a taxi driver, she has an expectation that the Commission’s regulations should be enforced uniformly and consistently.  


Second, the complaint asserts that Ms. Piontek is an investor in a 2002 Volkswagen Jetta “purchased by her for the purpose of assigning title to Capital City Cab to operate said vehicle as a taxicab in Dauphin County, Pennsylvania and surrounding area.”  The complaint alleges that Ms. Piontek operates that vehicle “under the Certificate of Public Convenience of Capital City Cab Service.”  The complaint contends that Ms. Piontek purchased the vehicle in order to comply with the Commission regulation at 52 Pa. Code §29.314(d) which prohibits a carrier from operating vehicles more than eight model years old in call and demand service.  Since Ms. Piontek incurred the cost of complying with 52 Pa. Code §52.314(d) the complaint argues that she has standing to file the complaint against Harrisburg alleging it has violated that regulation.

Third, the complaint alleges that Ms. Piontek uses call and demand carriers in Dauphin County to transport her to and from the Harrisburg Transportation Center.  The complaint contends that the Commission’s regulation at 52 Pa. Code §52.314(d) is intended to ensure the safety of patrons using call and demand service.  Since Ms. Piontek uses call and demand carriers she is adversely affected by Harrisburg’s alleged failure to comply with 52. Pa. Code §52.314(d), the complaint contends that she has standing to file the complaint against Harrisburg.  

Finally, the complaint argues that Ms. Piontek has standing to file the complaint because she is a motorist who uses the public highways in Dauphin County.  The complaint contends that the Commission’s regulation at 52 Pa. Code §52.314(d) is intended to ensure the safety of motorists who use the public highways with call and demand carriers.  The complaint asserts that Ms. Piontek, as a motorist, is adversely affected by Harrisburg’s alleged failure to comply with 52 Pa. Code §52.314(d) and therefore has standing to file the complaint against Harrisburg.  
The complaint alleges that since January 1, 2008, Harrisburg has operated vehicles more than eight models years old.  The complaint further asserts that Harrisburg did not obtain Commission-issued exemption certificates exempting those vehicles from the requirements of 52 Pa. Code §29.314(d).  The complaint concludes that since January 1, 2008, Harrisburg has been operating the vehicles in violation of 52 Pa. Code §52.314(d).  The complaint requests that the Commission enjoin Harrisburg from operating the vehicles, revoke Harrisburg’s certificate of public convenience and award damages to Ms. Piontek.

On February 14, 2008, Ms. Piontek filed a complaint with the Commission against Salgals, Inc. t/a American Taxi (American).  The complaint against American contains the same assertions regarding standing and violations of 52 Pa. Code §29.314(d) as those in the complaint against Harrisburg.  The request for relief in the complaint against American is the same as the request for relief in the complaint against Harrisburg except that the request for relief against American also requests that the Commission place the assets and certificate of public convenience of American in receivership, under the control of a trustee appointed by the Commission.

On March 4, 2008, Harrisburg filed an answer and new matter in response to Ms. Piontek’s complaint.  The answer denies that Ms. Piontek is acting solely as an individual in filing the complaint and denies that Ms. Piontek is not representing Capital City.  The answer denies the assertions in the complaint regarding standing as conclusions of law.  The answer asserts that all vehicles operated by Harrisburg are in compliance with 52 Pa. Code §29.314(d).  

The new matter asserts that Ms. Piontek and Capital City are violating the Commission regulation at 52 Pa. Code §29.315(a)(1) which requires that call and demand vehicles be leased only from a non-driver owner.  The new matter also alleges that Ms. Piontek and Capital City are violating the Commission regulation at 52 Pa. Code §29.101(f) which states that the holder of a certificate of public convenience may not lease or contract with an employee or driver under which the certificate holder is given possession or use of a vehicle owned or leased by the employee or driver. 
The new matter further asserts that Ms. Piontek’s complaint is part of a pattern of unsubstantiated litigation and harassment by Capital City.  According to the new matter, the purpose of Capital City’s conduct is to cause Harrisburg to expend money in litigation and force it out of business.  The answer and new matter request that the Commission dismiss Ms. Piontek’s complaint, investigate Capital City’s conduct and direct Ms. Piontek to pay Harrisburg’s costs and legal fees.  Ms. Piontek did not file an answer to the new matter.
On April 7, 2008, American filed an answer in response to Ms. Piontek’s complaint.  The answer denies the allegations in the complaint regarding standing as conclusions of law.  The answer asserts that any vehicles more that eight years old being operated by American have Commission-issued exemptions from the regulation at 52 Pa. Code § 29.314(d).  The answer requests that the Commission dismiss Ms. Piontek’s complaint with prejudice.  
On May 14, 2008, Harrisburg filed an amended answer.  The amended answer amended Harrisburg’s answer filed on March 4 to include the assertion that on April 29 and 30, 2008, the Commission’s Bureau of Transportation and Safety (BTS) conducted an inspection of all of Harrisburg’s vehicles and permitted all of the vehicles inspected to remain in service.  Attached to the amended answer are copies of the Driver/Vehicle Compliance Reports (DVCRs) and the Official Approval Forms issued by BTS for the vehicles inspected.  

On April 22, 2008, Harrisburg filed a motion to compel answers to discovery.  The motion to compel alleges that Harrisburg’s interrogatory 23 requested that Ms. Piontek disclose the substance of the testimony for each witness she planned to call at trial.  According to the motion to compel, while Ms. Piontek provided the names of witnesses, she failed to provide either the substance of the testimony of the proposed witnesses or the reasons they were being called as witnesses.  Many of the witnesses are either Commission or Harrisburg employees.  The motion to compel requests that the Commission issue an order denying Ms. Piontek’s complaint or in the alternative, prohibit Ms. Piontek from introducing the testimony of the witnesses at hearing.  Ms. Piontek did not file an answer to the motion to compel.  



By notice dated August 13, 2008, the Commission scheduled a prehearing conference for these two complaints on September 18, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the cases to me.  In addition to these two complaints, the August 13, 2008 notice listed complaints filed by Ms. Piontek against Manuel Cardona & Julio Morales, t/a Penn Central Taxi docketed at C-2008-2022959; Martha Comacho, t/a Amigo Taxi, LLC docketed at C-2008-2023554; Erin E. Miranda, t/a Commonwealth Taxi docketed at C-2008-2023576; EZ Taxi, LLC docketed at C-2008-2023581 and Keystone Cab Service, Inc. docketed at C-2008-2023628.  The additional complaints alleged that these carriers were also violating 52 Pa. Code §29.314(d) by operating vehicles that were more than eight years old.  I issued a prehearing conference order on June 30, 2008 setting forth the procedural matters to be addressed at the prehearing conference and directing the parties to file prehearing memoranda.


On September 16, 2008, Ms. Piontek filed praecipes to withdraw the complaints against Martha Comacho, t/a Amigo Taxi, LLC docketed at C-2008-2023554; Erin E. Miranda, t/a Commonwealth Taxi docketed at C-2008-2023576; EZ Taxi, LLC docketed at C-2008-2023581; and Keystone Cab Service, Inc. docketed at C-2008-2023628.  By Secretarial Letters dated November 7, 2008, the Commission closed these proceedings.  


I conducted a prehearing conference in this case as scheduled on September 18, 2008 at 10:00 a.m. in Harrisburg.  Present were Kelly M. Knight, Esquire, counsel for American, J. Bruce Walter, Esquire, counsel for Harrisburg and Frank J. McNaughton, Esquire, counsel for Ms. Piontek.  


At the prehearing conference, I provided counsel for Ms. Piontek with a copy of the Commission’s order in Pennsylvania Public Utility Commission v. Manuel Cardona & Julio Morales t/a Penn Central Taxi, Docket Nos. A-00121027C0601, C0602, C0603, C0605, C0607, C0609, C0611, C-2008-2014555, A-00121027 (Order entered March 31, 2008) (Penn Central Order) (N.T. 6-8).  The Penn Central Order cancelled the certificate of public convenience of Manuel Cardona and Julio Morales trading as Penn Central Taxi.  I stated that in light of the Penn Central Order, Ms. Piontek’s complaint against Manuel Cardona & Julio Morales, t/a Penn Central Taxi docketed at C-2008-2022959 was moot.  Counsel for Ms. Piontek agreed and orally withdrew the complaint.  (N.T. 6-8)  There is no need for the Commission to conduct a hearing on this complaint and the Commission can close the complaint without hearing.    
At the prehearing conference, I asked whether it was still necessary for me to rule on Harrisburg’s motion to compel.  Counsel for Harrisburg indicated that he had received additional information since filing the motion to compel and would not pursue the motion any further.  (N.T. 8)  
The parties agreed that the Commission should consolidate the complaints against Harrisburg and American since they contained common issues of law and fact.  (N.T. 18-19)  Pursuant to 52 Pa. Code §5.81, I will include in this initial decision an ordering paragraph that consolidates the complaints since they involve common questions of law and fact.    
At the prehearing conference I stated that Harrisburg and American could file motions for summary judgments prior to an evidentiary hearing provided that they filed the motions in a timely manner so as to not delay the hearing.  (N.T. 17-18)  By notice dated September 24, 2008, the Commission scheduled a hearing for the complaints against Harrisburg and American on December 16, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.

On September 25, 2008, Harrisburg filed a motion for summary judgment requesting that the Commission dismiss Ms. Piontek’s complaint with prejudice.  The motion for summary judgment states that attached to its amended answer are copies of the DVCRs and the Official Approval Forms issued by BTS approving Harrisburg’s vehicles for use in call and demand service.  According to Harrisburg, Ms. Piontek has not provided any evidence that refutes the fact that the Commission approved Harrisburg’s vehicles for use in call and demand service.  

The motion for summary judgment also asserts that Ms. Piontek, in response to Harrisburg’s interrogatories, states that she cannot remember using the services of Harrisburg.  Attached to the summary judgment motion are copies of the answers to interrogatories.  According to Harrisburg, there is no dispute as to this fact.

Harrisburg’s motion for summary judgment concludes that, based on the fact that Harrisburg’s vehicles have been approved by BTS for use in call and demand service, Harrisburg as a matter of law is not in violation of the regulation at 52 Pa. Code §29.314(d).  The motion further concludes that that since Ms. Piontek has never used Harrisburg’s call and demand service, she lacks standing to file the complaint against Harrisburg.  The motion for summary judgment requests that the Commission grant the motion for summary judgment and dismiss Ms. Piontek’s complaint.  As of the date of this decision, Ms Piontek has not filed an answer to Harrisburg’s motion for summary judgment.

On October 27, 2008, American filed a motion for summary judgment requesting that the Commission dismiss Ms. Piontek’s complaint with prejudice.  American’s motion for summary judgment states that attached to its motion for summary judgment are copies of the Commission-issued exemption certificates authorizing American’s cabs that are more than eight years old to operate in calendar year 2008.  According to American’s motion for summary judgment, Ms. Piontek has not provided any evidence that refutes the fact that the Commission approved American’s vehicles for use in call and demand service.  

American’s motion for summary judgment also asserts that at the September 18, 2008 prehearing conference, counsel for Ms. Piontek conceded that Ms. Piontek did not use the services of American.  According to American there is no dispute as to this fact.

American’s motion for summary judgment concludes that, based on the fact that American’s vehicles have been approved by BTS for use in call and demand service, American as a matter of law is not in violation of the regulation at 52 Pa. Code §29.314(d).  The motion further concludes that since Ms. Piontek did not use American’s call and demand service, she lacks standing to file the complaint against American.  American’s motion for summary judgment requests that the Commission grant the motion for summary judgment and dismiss Ms. Piontek’s complaint.  As of the date of this decision, Ms. Piontek has not filed an answer to American’s motion for summary judgment.

The motions for summary judgment are ready for decision.  For the reasons set forth below, I will grant Harrisburg’s motion for summary judgment and deny American’s motion for summary judgment.

FINDINGS OF FACT



1.
The complainant in these cases is Ms. Piontek.


2.
The respondents in these cases are Harrisburg and American.


3.
On January 29, 2008, Ms. Piontek filed a complaint with the Commission against Harrisburg.


4.
On February 14, 2008, Ms. Piontek filed a complaint with the Commission against American. 


5.
The complaints allege that since January 1, 2008, Harrisburg and American have been operating vehicles in violation of 52 Pa. Code §52.314(d).



6.
On March 4, 2008, Harrisburg filed an answer and new matter in response to Ms. Piontek’s complaint.



7.
On April 7, 2008 American filed an answer in response to Ms. Piontek’s complaint.


8.
On May 14, 2008, Harrisburg filed an amended answer in response to Ms. Piontek’s complaint.



9.
On September 25, 2008, Harrisburg filed a motion for summary judgment. 



10.
Ms. Piontek has not filed an answer to Harrisburg’s motion for summary judgment.



11.
On October 27, 2008, American filed a motion for summary judgment.



12.
Ms. Piontek has not filed an answer to American’s motion for summary judgment.
DISCUSSION



Harrisburg’s and American’s motions for summary judgment argue that the Commission should dismiss Ms. Piontek’s complaints because they are not violating the Commission’s regulation at 52 Pa. Code §29.314(d) and because she lacks standing to file complaints against Harrisburg and American.  The Commission’s regulation at 52 Pa. Code §5.102 governs motions for summary judgment.  The Commission’s regulation at 52 Pa. Code §5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admission and supporting affidavits.  52 Pa. Code §5.102(c)  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1).  



The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super.1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.



The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992).  The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).    
Harrisburg’s and American’s motions for summary judgment contend that the Commission must dismiss Ms. Piontek’s complaints because her complaints fail to assert facts sufficient to establish that either Harrisburg or American violated the Commission’s regulation at 52 Pa. Code §29.314(d) and because the complaints fail to allege facts sufficient to establish Ms. Piontek’s standing to file the complaints.  I will first address Ms. Piontek’s standing to file the complaints against Harrisburg and American because if she has failed to allege facts sufficient to establish standing to file the complaints against Harrisburg and American, there is no need to address the merits of those complaints.
Admitting all the allegations in Ms. Piontek’s complaints as true for purposes of disposing of the motions for summary judgment, Harrisburg is correct that Ms. Piontek lacks standing to file a complaint against it.  Her complaint against Harrisburg will be dismissed with prejudice because she lacks standing to file the complaint.


Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., 
A-212285F0046/47 and A-210870F01 (Ordered entered July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  See Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990).



A complainant’s interest in the subject matter of a proceeding is direct if the complainant’s interest is adversely affected by the actions challenged in the complaint, is immediate if there is a close causal nexus between the complainant’s asserted injury and the actions challenged in the complaint and is substantial if the complainant has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993).  Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  Official Court Reporters of the Court of Common Pleas of Philadelphia County v. Pennsylvania Labor Relations Board, 467 A.2d 311 (Pa. 1983).

Ms. Piontek asserts in her complaints that she has standing to file the complaints because she is a taxi driver working for Capital City, that she incurred expenses in purchasing the vehicle she operates on behalf of Capital City, that she is a motorist who uses public highways and because she is a customer who uses call and demand services in Dauphin County.  I will address each of these contentions in turn.

With regard to her standing based on her status as a taxi driver, Ms. Piontek alleges that she filed the complaints in her capacity as an individual and not on behalf of Capital City.  The complaint asserts that as a taxi driver, she has an expectation that the Commission’s regulations should be enforced uniformly and consistently.  Neither Harrisburg nor American denies that Ms. Piontek is a taxi driver working for Capital City.

Based on these allegations, it is difficult to see how her interest as a taxi driver is adversely affected.  Ms. Piontek has not stated how, by allegedly operating cabs more than eight years old in violation the Commission’s regulation at 52 Pa. Code §29.314(d), either Harrisburg or American has adversely effected her.  Her interest is therefore not direct.  There are no allegations in her complaints that Ms. Piontek became unemployed or suffered any economic harm as a result of the actions of either Harrisburg or American.  Her interest is therefore not immediate.  Rather, the complaint states that as a taxi driver, Ms. Piontek has an interest in seeing that the Commission’s regulations are properly enforced.  This is no different than the general interest that all citizens have in seeing that regulated entities comply with the laws of the Commonwealth.  Her interest is therefore not substantial.  Ms. Piontek has no standing as a taxi driver to file the complaints against Harrisburg and American.

Ms. Piontek also alleges in her complaints that she incurred expenses in purchasing the vehicle she assigned to and operates on behalf of Capital City.  According to the complaint, Ms. Piontek paid for a vehicle that complies with the Commission regulation at 52 Pa. Code §29.314(d).  Since she incurred the cost of complying with 52 Pa. Code §52.314(d) the complaint argues that Harrisburg and American have damaged Ms. Piontek’s investment in the vehicle by allegedly operating older, less expensive vehicles that do not comply with the Commission’s regulation.  Harrisburg and American both deny these allegations and alternatively argue that if Ms. Piontek’s allegations are true, Ms. Piontek and Capital City are violating Commission regulations. 

Harrisburg’s and American’s allegations that Ms. Piontek’s assertions constitute a violation of 52 Pa. Code §§29.101(f) and 29.315(a)(1) are well taken.  The Commission regulation at 52 Pa. Code §29.315(a)(1) requires that call and demand vehicles be leased only from a non-driver owner.  The Commission regulation at 52 Pa. Code §29.101(f) states that the holder of a certificate of public convenience may not lease or contract with an employee or driver under which the certificate holder is given possession or use of a vehicle owned or leased by the employee or driver.  

It is beyond the scope of these proceedings to determine whether Ms. Piontek or Capital City violated Commission regulations and should be assessed civil penalties.  I will direct that the Secretary’s Bureau serve a copy of this decision on BTS so that it is aware of Ms. Piontek’s and Capital City’s conduct.

For purposes of this proceeding, it is improper for Ms. Piontek to engage in conduct that arguably violates Commission regulations then use that conduct as the basis for asserting standing to file complaints against Harrisburg and American.  On this basis alone, it would be appropriate for me to determine that Ms. Piontek lacks standing as a vehicle purchaser to file complaints against Harrisburg and American.

Leaving this issue aside, Ms. Piontek’s interest as a vehicle purchaser is not adversely affected by Harrisburg’s and American’s conduct.  Ms. Piontek purchased her vehicle in order to comply with the Commission’s regulation at 52 Pa. Code §29.314(d).  She chose to do this rather than purchasing a vehicle more than eight years old and attempting to obtain an exemption from the regulation.  Ms. Piontek had either alternative available to her, regardless of what either Harrisburg or American did.  Harrisburg’s and American’s actions therefore have not adversely affected her.  Her interest is therefore not direct.  Harrisburg’s and American’s actions did not cause Ms. Piontek to purchase a vehicle less than eight years old.  Her interest is therefore not immediate.  Rather, the complaint states that because she purchased a vehicle less than eight years old, Ms. Piontek has an interest in seeing that the Commission enforce the provisions of  52 Pa. Code §29.314(d).  This is no different than the general interest that all citizens have in seeing that regulated entities comply with the laws of the Commonwealth.  Her interest is therefore not substantial.  Ms. Piontek has no standing as a vehicle purchaser to file the complaints against Harrisburg and American.

Ms. Piontek next contends that she has standing to file the complaints because she is a motorist who uses the public highways in Dauphin County.  The complaints against Harrisburg and American contend that the Commission’s regulation at 52 Pa. Code §52.314(d) is intended to ensure the safety of motorists who use the public highways with call and demand carriers.  The complaints assert that Ms. Piontek, as a motorist, is adversely affected by Harrisburg’s and American’s failure to comply with 52 Pa. Code §52.314(d) and therefore has standing to file the complaints against them.

Based on these allegations, it is difficult to see how her interest as motorist is adversely affected.  Ms. Piontek has not stated how, by allegedly operating cabs more than eight years old in violation the Commission’s regulation at 52 Pa. Code §29.314(d), either Harrisburg’s or American’s actions have adversely effected her.  Her interest is therefore not direct.  There are no allegations in her complaints that Ms. Piontek suffered any harm as a motorist as a result of the actions of either Harrisburg or American.  She does not allege she has been involved in a vehicular accident with a vehicle operated by either American or Harrisburg.  Her interest is therefore not immediate.  Rather, the complaint states that as a motorist, Ms. Piontek’s safety is affected by the actions of Harrisburg and American in failing to comply with the Commission regulation.  This is no different than the general interest that all citizens have in seeing that regulated entities comply with the laws of the Commonwealth.  Her interest is therefore not substantial.  Ms. Piontek has no standing as a motorist to file the complaints against Harrisburg and American.

Finally, Ms. Piontek alleges that she uses call and demand carriers in Dauphin County to transport her to and from the Harrisburg Transportation Center.  The complaints contend that the Commission’s regulation at 52 Pa. Code §52.314(d) is intended to ensure the safety of patrons using call and demand service.  Since Ms. Piontek uses call and demand carriers, she concludes that she is adversely affected by Harrisburg’s and American’s failure to comply with 52 Pa. Code §52.314(d).  Harrisburg and American deny these allegations. 
Ms. Piontek has not alleged in her complaints that she ever rode in a vehicle operated by either Harrisburg or American let alone a vehicle more than eight years old.  Her complaints against Harrisburg and American allege only that she is a patron of local taxi companies in Dauphin County.    

Her responses to Harrisburg’s discovery requests state that she cannot recall ever using Harrisburg’s services.  Ms. Piontek was not, therefore, a customer of Harrisburg.  Her interest is therefore not direct.  There are no allegations in her complaint against Harrisburg that Ms. Piontek suffered any harm as a result of the actions of Harrisburg.  She does not allege that she rode in a vehicle operated by Harrisburg that was unsafe or dangerous.  Her interest is therefore not immediate.  

Rather, the complaint states that as a customer, Ms. Piontek and other customers are adversely affected and that she and other customers have an interest in seeing that the Commission’s regulations are properly enforced.  This is no different than the general interest that all citizens have in seeing that regulated entities comply with the laws of the Commonwealth.  Her interest is therefore not substantial.  I conclude that Ms. Piontek has no standing as a customer to file the complaint against Harrisburg.

American asserts in paragraph twelve of its motion for summary judgment that at the September 18, 2008 prehearing conference, counsel for Ms. Piontek stated that she did not use American’s service as a patron.  American’s motion for summary judgment does not state where in the transcript of the prehearing conference this statement occurred.  I have reviewed the transcript of the prehearing conference and cannot find any such statement by the counsel for Ms. Piontek. 

Ms. Piontek alleges that she uses call and demand carriers in Dauphin County to transport her to and from the Harrisburg Transportation Center.  While this is not a specific allegation that she used American’s services as a customer, I must view the record in the light most favorable to Ms. Piontek and resolve any doubts as to the existence of a genuine issue of material fact against American in ruling on its motion for summary judgment.  I conclude that there is a dispute of fact over the issue of whether Ms. Piontek actually used American’s service as a customer.  If Ms. Piontek was a customer of American, she has standing to file a complaint against it.  There is therefore a dispute of fact such that an issue for trial exists. 


Since I have concluded that Ms. Piontek has no standing to file the complaint against Harrisburg, there is no need for me to address the allegations that Harrisburg violated the Commission’s regulation at 52 Pa. Code §29.314(d).  Since there is an issue of fact as to whether Ms. Piontek has standing as a customer of American to file a complaint against it, I will now address the allegations in the complaint that American violated the Commission’s regulations at 52 Pa. Code §29.314(d).  The regulation at 52 Pa. Code §29.314(d) states:

(d)  Vehicle age. Unless otherwise permitted by the Commission, a vehicle may not be operated in call and demand service which is more than 8 model years old.  For example, the last day on which a 1996 model year vehicle may be operated in 
taxi service is December 31, 2004. This provision is effective after August 6, 2007.


Before addressing American’s alleged violation of this regulation, I will provide some background on the Commission’s regulation currently found at 52 Pa. Code §29.314(d). 


The Commission promulgated the regulation at 52 Pa. Code §29.314(d) as part of an extensive revision of its regulations governing motor carriers.  On September 25, 2002, the Commission issued an advance notice of proposed rulemaking order at Docket No. L-00020157 soliciting comments concerning changes to its regulations governing motor carriers of passengers, property, and household goods.  The Commission stated that the reasons for this order were changes in the Commission’s oversight of the transportation industry mandated by federal preemption, as well as changes occurring in the transportation industry.  The Commission received comments in response to its September 25, 2002 order.  



As a result of the comments it received to its September 25, 2002 order, the Commission issued a proposed rulemaking order on March 25, 2004 at L-00020157.  The proposed rulemaking order was published in the Pennsylvania Bulletin on June 26, 2004 at 34 Pa. B. 3258.  Numerous passenger and household goods carriers, as well as the Independent Regulatory Review Commission (IRRC) filed comments to the proposed rulemaking order. 


As a result of the comments it received to its March 25, 2004 order, the Commission issued a final rulemaking order on August 16, 2005 at L-00020157.  The final rulemaking order was published in the Pennsylvania Bulletin on August 5, 2006 at 36 Pa. B. 4181.  


In its August 16, 2005 order, the Commission stated that it had received comments to the proposed provision now found at 52 Pa. Code §29.314(d).  The Commission noted that the comments alleged that the proposed vehicle age requirement would increase costs for carriers and argued that a vehicle’s age may not accurately reflect the vehicle’s condition.  The Commission responded that while vehicle age was not synonymous with condition, it was an important factor in ensuring that a vehicle is fit for service.  The Commission stated that vehicle age is important in ensuring a safe, reliable taxi fleet for the use of the public.  



However, the Commission recognized that the eight year limit could impose an undue hardship on certain carriers.  The Commission stated that it would continue to impose the eight year limit subject to a specific exemption.  The Commission held that a carrier could request that BTS enforcement personnel inspect any vehicle more than eight years old to determine if that vehicle was fit for service.  The Commission noted that this would necessitate that BTS enforcement personnel exercise some discretion.  Neither the August 16, 2005 order nor the regulation set forth what procedure a carrier would use to obtain an exemption from the eight year limit.  



In response to the August 16, 2005 order, BTS prepared guidelines for carriers that wished to obtain an exemption from the eight year limitation and provided copies of the guidelines to carriers.  On April 27, 2007, the Pennsylvania Taxi and Paratransit Association (PTPA) filed a petition for waiver, amendment or repeal of the regulation at 52 Pa. Code §29.314(d), challenging the BTS guidelines.  The Commission docketed PTPA’s petition at 
P-00072274.


The PTPA petition asserted that BTS had not given proper notice to PTPA or any of its members regarding the guidelines by failing to publish the guidelines or make them available on the Commission’s web site.  The PTPA petition also challenged some of the provisions set forth in the guidelines as being onerous and burdensome.  Finally, the PTPA petition alleged that, given the alleged lack of notice and the burdensome nature of the guidelines, PTPA’s members did not have sufficient time to obtain exemptions from the regulation at 52 Pa. Code §29.314(d) prior to the August 7, 2007 effective date of the regulation.  The petition requested that the Commission delay the effective date of the regulation at 52 Pa. Code §29.314(d) until June 1, 2009 and grant all existing carriers twenty-eight months to comply with the regulation.  



The Commission, in Petition of the Pennsylvania Taxi and Paratransit Association, Docket No. P-00072274 (Order entered June 1, 2007), granted PTPA’s petition in part.  In its order, the Commission stated that PTPA and its member were aware of the regulation at 52 Pa. Code §29.314(d) since August 6, 2006 when it was published in the Pennsylvania Bulletin.  The Commission further held that there was nothing unreasonable in the BTS guidelines.  However, the Commission observed that under the regulation at 52 Pa. Code §29.314(d) only the Commission had the authority to grant exemptions from the vehicle age requirement.  The Commission delegated this authority to BTS, provided that any decision by BTS could be appealed to the Commission.


The Commission order also extended the deadline for compliance with the regulation at 52 Pa. Code §29.314(d) until December 31, 2007.  The Commission reasoned that any exemptions granted by BTS should be on calendar year basis and only effective until December 31 of the year in which BTS granted the exemption.  The exemption process would have to be repeated each year.  PTPA did not appeal the Commission’s order.



In this case, any American vehicles more than eight years old could operate until December 31, 2007 without violating the Commission regulation at 52 Pa. Code §29.314(d).  In order to operate any vehicles more than eight years old after December 31, 2007, American would have to obtain exemptions from BTS for each individual vehicle.


American attached copies of the exemptions it obtained to its motion for summary judgment.  The exemptions titled “Official Approval Form” do not contain an effective date.  Instead, the Official Approval Form states “This vehicle has been inspected and approved for use during the calendar year 2008.”  American’s motion for summary judgment does not state when it obtained the exemptions from the Commission.  However, in its motion for summary judgment, American alleges that in its answer filed April 7, 2008, it asserted that it had obtained the proper exemptions from the Commission.  It is therefore reasonable to infer that American obtained the exemptions prior to April 7, 2008. 



Ms. Piontek did not file an answer to American’s motion for summary judgment.  As the non-moving party in a motion for summary judgment, Ms. Piontek must allege facts showing that an issue for trial exists.  Her complaint simply states that American does not have the proper exemption certificates from the Commission to operate cabs that are more than eight years old.  However, in the face of the documents that American has submitted, Ms. Piontek may not rely solely on the assertions in her complaint, but must submit some materials to establish that a genuine issue of material fact exists with regard to whether American obtained the exemptions.  


Ms. Piontek did not provide any materials attached to her complaints that rebuts or undermines the documents that American has provided as proof that it has properly obtained exemptions from the Commission regulation at 52 Pa. Code §29.314(d) for its vehicles that are more than eight years old.  Since there is no dispute as to this fact, I conclude that American obtained its exemptions from the Commission regulation at 52 Pa. Code §29.314(d).  



In order to prove a violation of the regulation at 52 Pa. Code §29.314(d) by American, Ms. Piontek would have to present information that American operated the vehicles in call and demand service prior to the date she filed the complaint, February 14, 2008, and after December 31, 2007.  Ms. Piontek’s complaint against American alleges that American operated cabs more than eight years old after January 1, 2008.  Ms. Piontek failed to provide any materials with information regarding specific dates when American illegally operated any of its cabs.  


However given the inference that American obtained its exemptions prior to April 7, it is possible that American was operating cabs more than eight years old in 2008 before obtaining its exemptions.  It is therefore possible that American was operating cabs more than eight years old after December 31, 2007 and prior to the date that Ms. Piontek filed her complaints against American with the Commission.  Since I must view the record in the light most favorable to Ms. Piontek and resolve any doubts as the existence of a genuine issue of material fact against American in ruling on its motion for summary judgment, I conclude that there is a dispute of fact regarding whether American was operating cabs more than eight years old prior to obtaining its exemptions.  There is therefore a dispute of fact such that an issue for trial exists. 
In conclusion, Ms. Piontek has failed to demonstrate that she has standing to file a complaint against Harrisburg by failing to demonstrate that she has a direct, immediate and substantial interest in the complaint.  Since no factual issue pertinent to Ms. Piontek’s standing to file the complaint against Harrisburg exists, a hearing on the complaint is unnecessary.  I will grant Harrisburg’s motion for summary judgment and dismiss Ms. Piontek’s complaint against Harrisburg.

There is a dispute of fact over whether Ms. Piontek actually used American’s service as a customer and therefore whether she has standing to file a complaint against American.  A hearing will be necessary to determine whether Ms. Piontek was a customer of American and has standing as a customer to file a complaint against it.  
Assuming that Ms. Piontek can establish that she has standing to file the complaint against American, there is also a dispute of fact as to whether American was operating cabs more than eight years old prior to obtaining its exemptions from the Commission.  A hearing will be necessary to determine whether American operated cabs more than eight years old prior to obtaining its exemptions from the Commission.  
Since there are issues of fact with regard to Ms. Piontek’s standing to file the complaint against American and whether American was operating cabs more than eight years old prior to obtaining its exemptions,  I will deny American’s motion for summary judgment.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  



2.
Ms. Piontek has failed to establish her standing to file a complaint against Harrisburg by not alleging facts demonstrating a direct, immediate and substantial interest.  


3.
No genuine issue of material fact exists for trial in the complaint against Harrisburg.  52 Pa. Code §102(c)


4.
There are genuine issues of material fact with regard to Ms. Piontek’s standing to file the complaint against American and whether American was operating cabs more than eight years old prior to obtaining its exemptions from Commission regulations.

ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the complaints filed by Vicki Piontek against Harrisburg City Cab, Inc. at Docket No. C-2008-2023614 and against Salgals, Inc. t/a American Taxi at Docket No. C-2008-2023547 are consolidated pursuant to 52 Pa. Code §5.81 since they involve common questions of law and fact.



2.
That the motion of Harrisburg City Cab, Inc. for summary judgment at Docket No. C-2008-2023614 is hereby granted.



3.
That the complaint of Vicki Piontek against Harrisburg City Cab, Inc. at Docket No. C-2008-2023614 is hereby denied.



4.
That the record at Docket No. C-2008-2023614 is marked closed.



5.
That the motion of Salgals, Inc. t/a American Taxi for summary judgment at Docket No. C-2008-2023547 is hereby denied.



6.
That a hearing on the complaint of Vicki Piontek against Salgals, Inc. t/a American Taxi at Docket No. C-2008-2023547 will take place on December 16, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.


7.
That the Secretary shall serve a copy of this order on the Commission’s Bureau of Transportation and Safety. 

Dated:
November 17, 2008
















David A. Salapa







Administrative Law Judge
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