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HISTORY OF THE PROCEEDINGS


On December 21, 2009, Robert E. Diehl (Mr. Diehl or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Respondent, or Company).  In the Formal Complaint, Complainant alleged that PPL was intending to phase out the Residential Thermal Storage (RTS) rate after it had guaranteed that the rate would be available for the life of the home.  Complainant further alleged that he was a local contractor and had built his own home using high energy efficiency standards at considerable expense to accommodate the thermal storage system and qualify for the RTS rate.  He asserted that loss of the RTS rate would be unreasonable and create hardship for him and requested that the Commission preclude PPL from discontinuing the rate.    


On January 13, 2010, PPL filed an Answer and New Matter which denied that PPL was providing unjust and unreasonable service and requested that the Complaint be dismissed.  In further response, PPL asserted that it was not discontinuing the RTS rate, but that the savings under the RTS rate as compared to standard Rate RS would decline under various PPL plans to purchase generation through 2013.  It also explained that PPL’s winter peak had now shifted to the late afternoon, the exact time at which 99% of RTS systems switch on, and accordingly it is no longer cost-effective to provide rate discounts for usage during that period.


On January 27, 2010, Complainant filed an Answer to PPL’s New Matter.  In his Answer, Complainant alleged that the RTS rate during off-peak times was to be ½ the cost of the daytime rate, that the RTS rate was to be available for the life of the building, and that the rate was to be transferable upon sale of the building to the new owners.


On July 8, 2010, this case was assigned to me for a hearing and decision.  A Hearing Notice was issued which notified the parties that an Initial Hearing was scheduled for Thursday, August 19, 2010, at 10:00 a.m. in Hearing Room #2, Commonwealth Keystone Building, 400 North Street, Harrisburg, PA 17120. 


On July 9, 2010, I issued a Prehearing Order which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that he had the burden of proof.



The Initial Hearing was held as scheduled on Thursday, August 19, 2010, at 10:00 a.m., after settlement negotiations had failed.  Prior to the hearing, I disclosed that I am also a long-time PPL RTS customer.  No party objected to my presiding in this matter.  Tr. 4.  Complainant proceeded pro se (Tr. 5), testified in his own behalf, and presented one exhibit (Complainant Ex. 1).  PPL, which was represented by Kimberly G. Krupka, Esquire, presented the testimony of one witness (Oliver Kasper) and introduced three exhibits (PPL Exhibits (Exs.) 1-3), all of which were admitted.  


The parties waived the filing of briefs (Tr. 59-60) and therefore, I closed the record upon receipt of the transcript on September 2, 2010.


The record consists of 61 pages of transcript, the testimony of Complainant and one PPL witness, one (1) Complainant exhibit, and three (3) PPL exhibits (PPL Exs. 1-3).  This matter is now ready for a decision.
FINDINGS OF FACT


1.
Complainant is Robert E. Diehl, a PPL RTS customer who resides at 500 Redco Drive, Enola, PA 17025.  Another address for that same property is 408 Sample Bridge Road, Enola, PA 17025.  Tr. 14, 57; PPL Ex. 1.



2.
Respondent is PPL Electric Utilities Corporation, a public utility providing electric service to residential customers, including the Complainant, in the Commonwealth of Pennsylvania.  PPL Ex. 1.



3.
Complainant has been an RTS residential customer since his house was completed in 1984.  Tr. 15.


4.
As an RTS customer, Complainant has a residential thermal storage system which utilizes a large storage tank to store hot water heated overnight during off-peak times.  The heat from the hot water is then utilized to supplement heat pump usage in cold weather.  Tr. 35. 


5.
Complainant constructed his home using high energy efficiency standards at additional expense to accommodate the thermal storage system and qualify for PPL’s RTS rate.  Tr. 20-23; Complainant Ex. 1.


6.
Complainant presented no written documentation to back up his claim that PPL had guaranteed an RTS discount of about 50% off the standard electric rate during off-peak periods for the life of the building or the equipment .  Tr. 20, 22, 24, 30.



7.
Complainant presented no evidence as to RTS costs of service to show that the RTS rate was covering its costs.  Tr. 45, 54.


8.
The RTS rate provided to Complainant prior to 2010 was a subsidized rate in that other customer classes were required to cover the difference between the tariffed rate and costs of service.  Tr. 54.


9.
PPL is not discontinuing the RTS rate for existing RTS customers, but is phasing out the differential, which was historically about 33%, between the RTS rate and the standard residential RS rate.  Tr. 49-50.



10.
Complainant was provided notice by PPL prior to implementation of the scheduled changes to the RTS rate.  Tr. 46-47; PPL Ex. 2.


11.
Complainant was provided information on shopping for an alternative energy supplier other than PPL but stayed with the Company so as not to lose the RTS rate.  Tr. 23-24, 31.  



12.
Complainant was provided information by PPL about upgrading his heating system with tax rebates and incentives.  Tr. 31.


13.
Complainant was also provided information about PPL’s new Time of Use (TOU) rate which is available to RTS customers.  Tr. 45-46.


14.
PPL followed its RTS tariff in providing service to Complainant under the RTS rate.  This tariff previously provided a ten-year contract period for Rate RTS at approximately a 33% discount for service initiated prior to January 1, 1996.  Under the ten-year contract period, a penalty would be paid by PPL to RTS customers for early termination of the rate.  The ten-year period expired on January 1, 2006 and was not renewed.  Tr. 50; PPL Ex. 3, Tabs 3-6.


15.
As of January 1, 1996, Rate RTS was closed to new applicants.  PPL Ex. 3, Tab 3.
DISCUSSION


In his Formal Complaint, Mr. Diehl claimed that PPL had guaranteed him the RTS rate discount for the life of his house, and that in reliance on this promise, Complainant had constructed his home using high energy efficiency standards at considerable additional expense to qualify for the rate.  Complainant sought Commission enforcement of PPL’s alleged promise.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  


To satisfy this burden, Complainant must establish that Respondent was responsible for the problem alleged in his Complaint through a violation of the Public Utility Code, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).


The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley (Hurley), 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of producing evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (in this case, the Complainant) with the burden of production fails to introduce sufficient evidence, the opposing party is entitled to receive a favorable ruling.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his/her position.  The burden of production goes to the legal sufficiency of a party’s case.



Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his/her favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny (Riedel), 159 Pa. Commw. 583, 591, 633 A.2d 1325 (1993).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a favorable result because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa. Commw. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, the Complainant must bear both the burden of production and the burden of persuasion.



In support of his claim, Mr. Diehl testified that, as a local builder, he recalled that in the 1980’s, PPL actively promoted the installation of thermal storage heating systems in new construction.  As an incentive for the installation of these units, PPL offered the RTS rate at a 50% discount off of the standard residential electric rate.  Complainant Ex. 1; Tr. 20-22.  Accordingly to Mr. Diehl, PPL guaranteed the availability of the discounted RTS rate for the life of the home.  Tr. 20-21, 24.  Based upon PPL’s guarantee, Mr. Diehl built his current home in 1983-84 and installed a thermal storage heating system and high energy efficiency construction at additional cost to qualify for the discounted RTS rate.  Tr. 15, 20; Complainant Ex. 1.  Complainant has been an RTS customer since the completion of the home in 1984.  Tr. 15.


  Mr. Diehl further testified that about two years ago, PPL began sending him notices that the RTS rate was going to be discontinued.  Tr. 16.  Complainant viewed this as a violation of the discounted rate guarantee that PPL had made to him 27 years ago.  Mr. Diehl emphasized that he was not challenging PPL’s tariffed rates but was opposing PPL’s failure to abide by its original agreement to provide a 50% rate discount to thermal storage unit customers for the life of the house.  Tr. 22, 57.  Mr. Diehl presented no written documentation to back up his claim that PPL had guaranteed a lifetime RTS discount of about 50% off the standard electric rate during off-peak periods.  Tr. 20, 22, 24, 30-31.


In response to questioning by PPL, Mr. Diehl acknowledged receipt of information about the opportunity to change his generation supplier, but was concerned that he would lose his RTS rate if he changed suppliers.  Tr. 31.  He also agreed that PPL had provided him information about upgrading his heating system with tax rebates and incentives, but he chose to await the outcome of the instant Complaint proceeding.  Tr. 31.  


 Based upon the standards set forth in Hurley and Riedel, supra, I conclude that Mr. Diehl has not established a prima facie case that PPL violated the Public Utility Code or any Commission regulations or Orders in its provision of service to Complainant.  Therefore, the burden of going forward to rebut any prima facie case (the burden of production) did not shift to PPL.  


In stating that he was not challenging PPL’s tariff, Complainant is essentially contending that he should have been provided the allegedly promised 50% lifetime rate discount regardless of the RTS tariff language.  However, public utility tariffs have the force and effect of law and are binding on both the public utility and its customers.  Pennsylvania Electric Co. v. Pa. P.U.C. (Penelec), 663 A.2d 281 (Pa. Commw. 1995).  A public utility may not charge a rate other than as set forth in its tariff.  66 Pa. C.S. §1303.  Complainant provided no evidence that PPL ever deviated from its tariff rate in its charges to him.  Also, the applicable PPL RTS tariff rates, from 1981 through and including the current rate, do not guarantee Complainant a lifetime 50% rate discount, as Complainant claimed he was promised.  See, PPL Ex. 3.  



Even if PPL had been permitted to vary from its RTS tariff rate through a private agreement, Complainant submitted no written documentation that PPL had promised him a specific discount of 50% or any other discount for the life of the building or even the life of the equipment, other than as set forth in the tariff.  There simply is no sufficient basis upon which to conclude that a prima facie case of improper billing has been established.  


Complainant’s allegations could also be viewed as a challenge to the existing RTS rate, pursuant to Section 1309 of the Public Utility Code (Code), 66 Pa. C.S. §1309.  Section 1309 of the Code provides that a customer may file a complaint alleging that a rate charged by a public utility is unjust, unreasonable, or illegal.  If a customer demonstrates that the rate is unreasonable, unjust or unlawful, the Commission must set just and reasonable rates that would be applicable to the complaining customer and other customers similarly situated.  Penelec, supra.   


In this case, Complainant failed to present any evidence that the current RTS rate (which provides a lower percentage discount than previous years) is unjust, unreasonable and unlawful.  For example, there is absolutely no evidence of any costs of service to establish that the rate is greatly in excess of cost.  To the contrary, the Company’s witness testified that the RTS rate has historically been subsidized by other rate classes and therefore was not compensating the Company for the costs of service.  PPL is now in the process of transitioning the RTS rate to a cost-based rate by 2012.  Tr. 45, 54.   


While I have concluded that Mr. Diehl did not establish a prima facie case, it is worth noting that, even if such a case had been established, PPL presented more than sufficient evidence to rebut that case.  


First of all, PPL witness Oliver Kasper provided a detailed and comprehensive history of the RTS rate in PPL Ex. 3.  The RTS rate was first offered through a tariff filing at Docket No. R-80031114, effective January 31, 1981.  PPL Ex. 3, Tab 1.  In accordance with the initial tariff, which was in effect at the time that Complainant became an RTS customer, the contract period for the rate was a minimum of one year, with a guarantee that if the rate was withdrawn within ten (10) years of the date of first application to a location, the customer would be reimbursed by the Company at a rate of $20 per month for the remainder of the ten-year period.  Tr. 37-38. 


In 1987, the Company was permitted to file a tariff supplement, at Docket No. R-870600C001, which resulted in a new RTS rate, effective April 28, 1987.  PPL Ex. 3, Tab 2.  Under this tariff, the contract period remained the same, but the penalty on PPL for early withdrawal of the rate was increased from $20 to $50 per month.  Tr. 39-40.    


In 1995, at Docket Nos. R-00943271C001-C0145, the Commission granted PPL’s request to close the RTS rate to new customers as of January 1, 1996, and to limit applicability of the rate to existing service locations.  PPL implemented this change through the filing of a tariff supplement, effective September 28, 1995.  PPL Ex. 3, Tab 3.  The contract terms for existing RTS customers remained the same, so that any new RTS customer added prior to the closing of the rate would be provided the RTS rate for ten (10) years or be provided a $50 per month payment for the remaining months.  Thus, the ten-year penalty period expired for all RTS customers on or before January 1, 2006.  Tr. 41-42.  


Mr. Kasper also explained that in 1996, the General Assembly passed the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. §§2801 et seq.  The purpose of the Competition Act was to, inter alia, control the cost of electric generation for the benefit of consumers in the Commonwealth through competitive market forces rather than economic regulation.  In order to effectuate market competition, the Competition Act required electric utilities such as PPL to file restructuring plans which unbundled the charges for generation, transmission, and distribution.  Tr. 42.  Under electric restructuring, electric generation rates would be transitioned over a period of time to market-based rates, and promotional, non-cost based rate discounts such as were provided in Rate RTS would be discontinued.



In order to ensure that the transition to competition benefitted all customers, the Competition Act included certain consumer protections.  For example, it was acknowledged that some consumers might choose not to purchase generation from an alternate supplier.  Accordingly, each Electric Distribution Company (EDC) was charged with providing electricity to these customers at prevailing market prices as a Provider of Last Resort (POLR) both during and after the transition period.  66 Pa. C.S. §§2802(16) and 2807(e).  In addition, the Competition Act placed “caps” on the level of generation, distribution and transmission rates that an EDC could charge during a transition period.  66 Pa. C.S. §2804.  In exchange for these customer protections, the EDC was permitted to fully collect from ratepayers the stranded costs associated with elimination of the traditional electric utility monopoly.  66 Pa. C.S. §2808.


In accordance with the Competition Act, PPL filed a restructuring plan, which was approved by the Commission on August 27, 1998, pursuant to a settlement at Docket No. R‑00973954.  PPL Ex. 3, Tab 4.  Under the approved restructuring plan, PPL’s rates, including Rate RTS, were subject to caps on distribution and transmission rates through December 31, 2004, and caps on generation rates through December 31, 2009.  Rate RTS was again changed so as to delete the ten-year penalty period previously mentioned.  The Company reasoned that the generation rate caps would be in effect until after the ten-year RTS rate period had expired.  Since the generation rate under Rate RTS was “capped” and therefore could not be terminated until after the ten-year period had expired for all customers, there was no need to set forth a penalty for early termination.  Tr. 43.


To coincide with the expiration of the distribution and transmission rate caps, PPL filed a distribution rate case with the Commission in 2004 at Docket No. R-00049255.  The Commission’s decision in that case on rate allocation among the customer classes was appealed to Commonwealth Court.  As part of its review, Commonwealth Court interpreted the Competition Act as requiring that rates for transmission, distribution and generation each be set separately, based on the cost of serving each separate class of customers.  66 Pa. C.S. §2804(3).  The Court ruled that subsidized rates (e.g., the RTS rate) which do not cover their costs of service must be transitioned to cost-based rates.  See, Lloyd v. Pa. P.U.C. et al. (Lloyd), 904 A.2d 1010, 1020, 2006 Pa. Commw. LEXIS 438 (2006).   Thus, the RTS rate as it existed in the 1980’s, at the time Mr. Diehl constructed his home, could no longer continue to be offered.  Tr. 45.


Also, with regard to the PPL’s unbundled generation rates, the Competition Act provided that after expiration of the rate caps, POLR rates for non-shopping customers such as Mr. Diehl must be based on prevailing market prices, not promotional discounts.  Accordingly, PPL filed for Commission approval of a Competitive Bridge Plan (CBP), at Docket No. P-00062227, to purchase generation supply to meet its POLR service obligations in 2010, the first year after expiration of the generation rate cap.  The CBP case was resolved through a Commission-approved settlement, wherein PPL agreed to provide a differential of 1.35 cents per kWh between RTS and RS rates for 2010.  PPL’s tariff implementing these changes became effective on May 23, 2007.  PPL Ex. 3, Tab 5; Tr. 43-44.



In 2009, PPL filed for Commission approval of a Default Service Procurement Plan (DSPP) at Docket No. P-2008-2060309, to purchase generation supply to meet its POLR service obligations and design POLR rates for the period from January 1, 2011 through May 31, 2013.  The DSPP case was resolved through a Commission-approved settlement, wherein PPL agreed to provide a differential of .675 cents per kWh between RTS and RS rates for 2011.  PPL’s tariff implementing these changes became effective on July 2, 2009.  PPL Ex. 3, Tab 6; Tr. 44-45.


PPL clarified that it was not actually discontinuing the RTS rate but that the rate differential between Rate RS and Rate RTS, which had been approximately 33%, has been reduced and will disappear completely in 2012.  Tr. 49-50.  The Company notified Mr. Diehl and other RTS customers about these changes to the RTS rate and options available to them, including shopping for an alternative supplier and the availability of a new Time of Use (TOU) rate to RTS customers.  The Company also offered incentives to encourage conversion to alternative heating sources.  PPL Ex. 2; Tr. 46-48.  



Based upon the foregoing, it is clear that PPL was acting in compliance with applicable statutes, Commission Orders, and its duly-filed tariffs in its rates and service to the Complainant under the RTS rate.  If PPL had not followed these requirements, it could have been subject to civil penalties by the Commission pursuant to 66 Pa. C.S. §3301.


The Respondent must pass through the cost of the electric generation supply it acquires to each class of customers.  Offering Rate Schedule RTS customers a reduced generation rate would require other customers to subsidize the RTS rate.  This is prohibited by the Lloyd decision.



In a recent decision in Lori and Peter Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered May 21, 2010) (Brickner), the Commission stated that it had to implement the Competition Act deregulating the electric industry in the Commonwealth.  It held that the Respondent had to pass through the costs it pays to acquire electric generation to each customer class and not permit another class of customers to subsidize those costs.  The Commission concluded that it was unable to modify the generation rate charged to Rate Schedule RTS customers by the Respondent.  



Subsequently, in Kerry L. Hahn v. PPL Electric Utilities Corporation, Docket No. C-2009-2100830 (Initial Decision issued June 21, 2010) (Hahn), ALJ Wayne L. Weismandel denied a complaint filed against the generation rate charge in Rate RTS for the same reasons set forth in the Brickner decision.  By Commission Order entered August 26, 2010, ALJ Weismandel’s Initial Decision became final without further Commission action.  These prior Commission decisions control the outcome in this case.  There are no established facts in this case that distinguish it from either the Brickner or Hahn decisions.  Therefore, my decision herein must follow those decisions and deny the relief that the Complainant seeks. 



As I have concluded that Mr. Diehl did not establish a prima facie case of unreasonable service or rates, he has not met his burden of proof and his Formal Complaint will be denied. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa. C.S. §§102, 701, 1309, 1501.



2.
Complainant has the burden of proving that he is entitled to relief from the Commission.  66 Pa. C.S. §§315(a), 332(a), 1309.



3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  


4.
To meet the burden of proof, a complainant must first set forth a prima facie case to shift the burden of production to the other party.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  



5.
Public utility tariffs have the force and effect of law and are binding on both the public utility and its customers.  Pennsylvania Electric Co. v. Pa. P.U.C., 663 A.2d 281 (Pa. Commw. 1995).  



6.
A public utility may not charge a rate other than as set forth in its tariff.  66 Pa. C.S. §1303.



7.
Subsidized rates, such as Rate RTS, which do not cover their costs of service must be transitioned to cost-based rates, with the generation component based on competitive procurement.  Lloyd v. Pa. P.U.C., 904 A.2d 1010, 2006 Pa. Commw. LEXIS 438 (2006); 66 Pa. C.S. §2807(e).



8.
Complainant failed to establish a prima facie case.



9.
Complainant failed to sustain his burden of proof and his Complaint should be denied.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Robert E. Diehl at Docket No. C‑2009-2149261, against PPL Electric Utilities Corporation, is denied.

Dated:
October 26, 2010



________________________








Kandace F. Melillo








Administrative Law Judge
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