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HISTORY OF THE PROCEEDING



On July 3, 2007, Gerard G. Johnson and Jean H. Johnson filed a formal Complaint against Metropolitan Edison Company (MetEd or Respondent) alleging that MetEd maintains an easement over lands owned by the Johnsons and Joseph and Janet Dolan, for high tension transmission lines, towers and concrete bases.  The Complaint states that the lines have not been energized for at least 20 years and are in a state of disrepair, creating a safety hazard.  The Complaint asks that the Commission direct MetEd to remove the lines.



On August 16, 2007, MetEd filed its Answer denying any wrongdoing and New Matter averring that the Complaint fails to state a claim for which relief can be granted.  MetEd admits that some of its facilities required maintenance but denies that they presented any safety risks.  MetEd avers further that is has already addressed the issues and asks that the Complaint be dismissed.



On August 31, 2007, the Johnsons filed an Answer to New Matter which denies the allegations of the Company’s New Matter.



On February 8, 2008, a Hearing Notice was issued which set the initial hearing for Tuesday, March 18, 2008 and assigned the matter to me.  On the same date, I issued a prehearing order which set forth some of the procedural requirements for a formal hearing before the Commission and advised the Complainants that Joseph and Janet Dolan needed to file a separate formal Complaint and move for consolidation with the Johnson Complaint in order to be included as complainants in this proceeding.



On February 21, 2008, Joseph and Janet Dolan filed a formal Complaint against MetEd containing similar allegations to those in the Johnson Complaint and noting that counsel for both would seek consolidation of the two Complaints as soon as a docket number was available for the Dolan Complaint.  On February 29, 2008, MetEd filed its Answer to the Dolan Complaint denying all wrongdoing and New Matter which simply states that the Complaint fails to state a claim for which relief may be granted.



By e-mail on February 22, 2008, counsel for Complainants and Respondent requested that the date set for the evidentiary hearing be used for a prehearing conference instead and that the evidentiary hearing be set sixty days in the future.  The request was granted, and on February 27, 2008, a hearing cancellation/reschedule notice was issued which turned the March 18, 2008 hearing into a telephonic prehearing conference and set the evidentiary hearing for May 20, 2008.



The prehearing conference was held as scheduled on March 18, 2008.  Complainants were represented by Mark H. Koch, Esq., and MetEd was represented by Michael A. Gruin, Esq.

Following discussion, the procedural schedule was agreed upon.  On the afternoon of March 18, 2008, Complainants filed a Motion to Consolidate, which was supported by opposing counsel and granted in the Scheduling Order issued March 25, 2008.



Complainants served prepared direct testimony of Gerard Johnson and Joseph Dolan on April 18, 2008, with exhibits.  Respondent served direct testimony of James Hoke, Ron Mohn, Craig Correll, Steven Schumacher and William Keller on May 6, 2008.



The hearing was held as scheduled on May 21, 2008, and the hearing resulted in a transcript of 179 pages, filed July 7, 2008.  The parties sought an extension of time in which to file briefs, which was granted by Order dated July 14, 2008.



On August 20, 2008, a day before the new due date for filing of briefs, counsel for MetEd sent an e-mail, copying counsel for Complainants who subsequently sent an e-mail joining the request, that the parties were jointly seeking an additional sixty (60) days in which to file briefs, citing progress towards settlement.



While the Commission has a policy of encouraging settlements, in this case there are allegations of unsafe conditions.  Public safety is a matter which the Commission takes very seriously, and the parties were warned in the August 20, 2008 Order that no more continuances would be granted.  The parties were also informed that the public safety aspect of this case requires that the Commission review the terms of the settlement to be certain that they are in the public interest.  Therefore, a written settlement for Commission review was required. 



The parties filed their Initial Briefs on October 22, 2008, and Response Briefs on November 3, 2008.  The record closed upon their receipt, and the matter is now ready for decision.  

FINDINGS OF FACT



1.
Complainants are Gerard G. and Jean H. Johnson, 1335 Limekiln Road, Douglassville, PA  19518.  Tr. 8.



2.
The Johnsons acquired approximately 79 acres of land located in Oley Township, Berks County, on February 17, 1989.  Stmt. 1, ¶ 2.



3.
In 1991, the Johnsons acquired an additional 68 acres.  Stmt. 1, ¶ 4.



4.
MetEd has an easement across the Johnson premises for the transmission of electricity as shown on Complainants’ Exhibit C-1.  Johnson Stmt. 1 at ¶7.  



5.
Four transmission towers, each approximately 60 feet tall, are located in fields on the Johnson land.  Johnson Stmt. 1 ¶8, 10, 12.



6.
The four transmission towers have lines between them but have not been energized since before the Johnsons owned the property.  Johnson Stmt. 1 at ¶11, 13.



7.
MetEd has not trimmed trees, brush or any undergrowth in the area of the towers.  Johnson Stmt. 1 at ¶14-16.



8.
Complainant Johnson has found portions of wire braid, insulators and the transmission line itself on his property.  Johnson Stmt. 1 at ¶18.



9.
Complainant Johnson met with MetEd employees Steve Schumacher on February 4, 2005, and Jim Hoke and Ron Mohn on April 5, 2007.  Johnson Stmt.¶ 23.



10.
Johnson Exhibit C-2 is a set of three photos taken by Mr. Johnson which accurately depicts the condition of the transmission towers and lines on his property.  Johnson Stmt. 1 at ¶ 24-25.



11.
The transmission line dead ends near Blacksmith Road in Oley Township.  Johnson Stmt. 1 at ¶28; Dolan Stmt. 2 ¶24.



12.
Additional Complainants are Joseph E. Dolan and Janet M. Dolan, 5290 Oley Turnpike Road, Reading PA  19606.  Dolan Stmt. 2 ¶1.



13.
Mr. Dolan is employed by Dolan Construction as its founder and president.  Dolan Stmt. 2 ¶2.



14.
Mr. and Mrs. Dolan own approximately thirty-five acres in Exeter Township, Berks County, acquired in February 1992.  Dolan Stmt. 2 at ¶5-6.



15.
Exhibit C-4 is a plan of the Dolan property.  Dolan Stmt. 2 at ¶7.



16.
Three electrical towers are located on Dolan property.  Dolan Stmt. 2 at ¶9, Ex. C-4.



17.
Trees and shrubs are growing within the lines and towers themselves.  Dolan Stmt. 2 ¶18, Ex. C-6.



18.
The easternmost tower is completely surrounded by large trees and has several growing within the base of the tower itself.  Dolan Stmt. 2 ¶17; Ex. C-5.



19.
Mr. Johnson has found between 10 and 15 pieces of wire braid underneath the electric line over the years he has owned his property.  Tr. 11.



20.
Mr. Johnson cultivates the land around the power lines and grows alfalfa, corn, hay, and soy beans on it, or he leases it to another farmer.  Tr. 17-18.



21.
Machinery used on the land includes tractors, drills, cultivators, mulchers, mowers and combines.  Tr. 19.



22.
In addition, family members use off-road vehicles.  Tr. 19.



23.
The towers are located approximately one-half mile from the nearest building on the Johnson property.  Tr. 20.



24.
Exhibit C-1 consists of three pages of right-of-way documents which the witness used to locate the buildings and towers.  Tr. 22.



25.
The Dolan property is approximately one-quarter mile to the west of the Johnson property.  Tr. 25.



26.
Mr. Johnson did not see the wire fall from the transmission line, nor did he see the ground open up and the wire emerge from below.  Tr. 30-31.



27.
Mr. Johnson found the wire when mowing for the first time in the spring.  Tr. 30.



28.
In the past, he has crawled under the mower to unwind wire from the blades.  Tr. 32.



29.
Fencing used in his farming operation is high-tensile galvanized steel, placed to contain cattle.  Tr. 33.



30.
The farmer to whom Mr. Johnson leases uses the same fencing.  Tr. 34.



31.
Mr. Johnson has not found pieces of high-tensile galvanized steel fencing around the pasture.  Tr. 34.



32.
Wire such as that found could jam farming equipment.  Tr. 35.



33.
Exhibit C-2 is close-ups of a tower leg with vines and trees growing through them, on the cultivated portion of the Johnson land.  Tr. 36.



34.
Exhibit C-3 is a picture of where the line ends on the adjacent property.  Tr. 36.



35.
Exhibit C-4 is a plan of the Dolan property.  Tr. 48.



36.
Exhibit C-5 is a set of pictures of the towers on the Dolan property.  Tr. 50.



37.
The first page of Exhibit C-5 is the easternmost tower.  Tr. 52.



38.
The Dolan house is approximately 125 feet from the middle tower.  Tr. 53.



39.
Mr. Dolan maintains about three miles of paths on his property.  Tr. 54.



40.
The tower is visible until the trees growing through it has leaves, then it is not visible.  Tr. 55.



41.
Exhibit C-6 shows trees lying over wires.  Tr. 56.



42.
Mr. Dolan is a Registered Professional Civil Engineer although he has never “pulled cable for power lines.”  Tr. 63.



43.
The downed line has been down since at least 1996.  Tr. 64-66.



44.
Mr. Dolan called MetEd and informed them that a line was down when he discovered it, but no one responded.  Tr. 71.



45.
During the summer of 2007, MetEd restrung the downed wire.  Tr. 75.



46.
Two wires on the north side of the towers still sag where they hook onto the insulators, where the same tension is not present on either side of the tower.  Tr. 75.



47.
Mr. Dolan’s property is wooded, so he is not likely to find the same kind of wiring as Mr. Johnson.  Tr. 76.



48.
Mr. Dolan’s property is used for hunting and horse-back riding in addition to his own uses.  Tr. 88.



49.
Mr. Dolan uses a brush hog to keep his paths clear, and encountering a downed line with it would be a safety problem.  Tr. 93.



50.
Mr. Johnson has an undergraduate degree in engineering.  Tr. 101.



51.
MetEd Stmt. 1 is the direct testimony of James Hoke, Supervisor in the Transmission Maintenance department.  He worked as a lineman first class from January 4, 1993 until his promotion to his current position in June 2006.  MetEd Stmt. 1, p. 2.



52.
The line in question runs approximately 5 miles and includes thirty-one towers, with eight of the towers on the property of the Johnsons and Dolans.  MetEd Stmt. 1, 

p. 3.



53.
Twice yearly, MetEd performs routine aerial inspection of all energized transmission lines by helicopter to look for broken tower arms and disconnected lines.  Once every four years, the company performs a more in-depth low altitude inspection of every tower and line by helicopter.  MetEd Stmt. 1, p. 5.



54.
The line in question is de-energized but still useful and may be put into service at some point in the future, and is classified as “temporarily out of service” under the guidelines of the NESC.  MetEd Stmt. 1, p. 8.



55.
The towers on the Johnson and Dolan properties are structurally sound.  MetEd Stmt. 1, p. 8.



56.
Hoke Exhibit 1 is a photograph showing the height of the line at about fifteen feet in the summer of 2007 after its repair.  Tr. 107.



57.
 Hoke Exhibit 2 is a photo of the dead-end connection on the tower after repair, in April 2008.  The photo shows an eight-bolt clamp holding the wire in place.  Tr. 109.



58.
Hoke Exhibit 3 is a photo of the leg of the middle tower on the Dolan property taken in April 2008 showing no deterioration or breakage.  Tr. 109-110.



59.
Hoke Exhibit 4 is a photo of the middle tower on the Dolan property showing that it is in good shape.  Tr. 110.



60.
Hoke Exhibit 5 is a photo of wire that Mr. Hoke restrung and raised to about 22 feet.  Tr. 110.



61.
The wire brought into the hearing room appears to be cut, since a torn wire appears thin and worn, where this one does not.  Tr. 112.



62.
Mr. Hoke has never seen an individual strand of a 24-strand bundle of wire fall down without the other strands.  Tr. 112.



63.
The line in question was constructed in 1927, based on the Company’s plan and profile.  Tr. 122.



64.
The Company has no records of when the line was last energized.  Tr. 122-135.



65.
Prior to Mr. Hoke’s employment with MetEd, the line in question continued further.  Tr. 131.



66.
MetEd does not maintain the line in question.  Tr. 137.



67.
This line is not included in MetEd’s routine maintenance schedule.  Tr. 138.



68.
All record acts of maintenance on this line occurred after the filing of these formal Complaints.  Tr. 138-139.



69.
Mr. Hoke has no monitoring or maintenance records of the line in question.  Tr. 140.



70.
The lines to be maintained are dictated by the transmission maintenance group in Ohio, not by Mr. Hoke’s group in Pennsylvania.  Tr. 139.



71.
Mr. Hoke’s visual inspection of the towers was performed from the ground using binoculars.  Tr. 142-143.  


72.
The trees growing within the towers are between six and ten inches in diameter, and some could be larger.  Tr. 143.


73.
It is possible that the trees growing in and out of the towers are maintenance structural risks.  Tr. 145.


74.
Pulling a wire to get it off the ground could result in breakage and result in a piece falling to the ground, although it is not likely unless the wire is defective.  Tr. 146-147.


75.
De-energized lines are not on the schedule to be inspected.  Tr. 150.


76.
Mechanically, in terms of nuts, bolts, and rust, the towers are sound.  However, the trees could impact the soundness of the towers.  Tr. 152.


77.
Mr. Hoke would recommend removal of the tree growing inside a tower, but there are no plans to do so.  Tr. 153.


78.
Mr. Hoke was not aware of the existence of the line in question until he received the first Complaint.  Tr. 157.


79.
MetEd has accurate records of its energized lines.  Tr. 157.


80.
Mr. Hoke was unable to provide a working definition of the term “temporary” as it appears in NESC or in MetEd’s own practice.  Tr. 159.


81.
MetEd Statement No. 4 is the direct testimony of Steven Schumacher, Regional Vice president for MetEd.  MetEd Stmt.  4.


82.
MetEd is agreeable to the removal of the towers and lines if the Complainants pay for it.  MetEd Stmt. 4, p. 4.

DISCUSSION

The Complainants carry the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



The Complaints allege that MetEd is failing to maintain its equipment on an easement on both Complainants’ properties, that the lines are “disengaged from the towers and are hanging in trees and have fallen to the ground and cause a hazard.  The towers and their bases are unsafe as no maintenance has been performed in years,” and, “the Lines are in a state of disrepair, remain unmaintained and create a significant risk to the health, safety and welfare of the general public as well as Dolan and Johnson, their families, guests, licensees and invitees.”  Complaint Addendum.



The two concerns that the Commission has in requiring a utility to maintain its facilities are: (1) the reliability and safe provision of the service provided by the utility, from the point of view of the service provider, and (2) the expectation of reasonable and reliable service in terms of the safety of the public.  These concerns are evident in the wording of Section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  The Complainants have alleged that MetEd is in violation of this section by failing to maintain the right-of-way across the property of the Complainants.



MetEd’s responsibilities are set forth in Section 1501 of the Public Utility Code. 66 Pa. C.S. § 1501:  

§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . . 

66 Pa. C.S. § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  However, this section clearly requires that MetEd maintain its facilities in a safe and reasonable manner.
The Commission recognizes this fact, as evidenced by its own regulation requiring a utility seeking to place a new line to disclose it to the property owner who may be impacted by the project.
  The required notice includes strong language which is indicative of the Commission’s commitment to enforcing public safety.  For example, the notice to property owners states:  
Once a utility has constructed an electric transmission line on a right-of-way across your land, the utility must maintain the right-of-way free of tall-growing trees and brush which might impair the reliability of electric service, the safety of the line, and access to the line or its towers.

And 

The utility company has the responsibility to maintain its rights-of-way, and regular maintenance must occur.

52 Pa. Code § 57.91(b) (emphasis added).



The level of maintenance required to ensure the reliability of the electric transmission system is stated in the Commission’s regulations:  

§ 57.193. Transmission system reliability.

(a)  An electric distribution company shall install and maintain its transmission facilities, and ensure that its transmission facilities are operated, in conformity with the applicable requirements of the National Electrical Safety Code.  An electric distribution company shall operate its transmission facilities in conformity with the operating policies, criteria, requirements and standards of NESC and the appropriate regional reliability council, or successor organizations, and other applicable requirements. 

* * *

52 Pa. Code § 57.193(a).



MetEd witness Mr. Hoke testified that MetEd complies with the National Electrical Safety Code (NESC) for its maintenance of overhead lines, and the Commission recognizes that the NESC is the standard by which electric distribution companies will be evaluated:

. . . we have long considered the National Electrical Safety Code to represent a safe and reasonable standard for construction and maintenance of electric utility facilities.  In Larkin v. Philadelphia Electric Company 38 Pa. P.U.C. 777 (1981), involving the clearance of an electric supply line, we stated at page 783:

Over the years, the Commission has recognized that the provisions of the National Electrical Safety Code constitute reasonable standards of safe construction and maintenance practices which have received universal acceptance throughout the electric utility industry.  Garland v. Pennsylvania Power Co., C-913751, 80 Pa. PUC 525 (November 19, 1993) at 527-528.



In Durr v. UGI Utilities, Inc., C-20043783 (Order Entered March 17, 2006), the complainant alleged that a transformer placed on a pedestal next to his driveway constituted inadequate, unsafe and unreasonable service.  The Commission found that the record was not conclusive in determining whether the placement of the pedestal complied with NESC standards and ordered the utility to submit whether its construction and location meet NESC standards.  The Order provided that the complaint would be dismissed if the NESC standards had been met.  See also, Saints Peter and Paul Roman Catholic Mission v. Metropolitan Edison Company, PUC Docket No. C-20065874 (Order entered December 1, 2006); Application of Pennsylvania Electric Company for review and approval of the siting and construction of a proposed 114 kV transmission line extending from the existing Erie South Gore Junction 114 kV high voltage transmission line located in the Township of Millcreek, Erie County, to the existing 114 kV Green Garden Substation locate in Erie, Erie County, PA, PUC Docket No. A-110400F0036 (Order April 1, 1999) 1999 Pa. PUC LEXIS 35 (noting that the construction would be designed and constructed in accordance with NESC standards).



Keep in mind that the NESC is a code written by electrical engineers (the Institute of Electrical and Electronics Engineers, Inc, or IEEE) to set standards for the safe provision of electrical service from the viewpoint of the provider of that electrical service.  The section cited below falls under Part 2 of the NESC, and specifically notes that “The approach distances to energized parts, and other requirements applicable to the activities of utility or non-utility construction personnel, and others in close proximity to existing supply lines are governed by the Occupational Safety and Health Administration (OSHA), federal, state, or local statutes or regulations.”  NESC § 201, Note 2.  Hoke Exhibit 6, p. 1.  In other words, the safety of the person is governed by OSHA.  The safety and protection of the electrical lines is governed by NESC.



 Having established the applicability of the NESC (emphasis added) provisions, the analysis moves to the standard itself, which reads:

214.  Inspection and tests of lines and equipment

A.
When in service


1.
Initial compliance with rules

Lines and equipment shall comply with these safety rules when placed in service.


2.
Inspection

Lines and equipment shall be inspected at such intervals as experience has shown to be necessary.

NOTE: It is recognized that inspections may be performed in a separate operation or while performing other duties, as desired.


3.
Tests

When considered necessary, lines and equipment shall be subjected to practical tests to determine required maintenance.


4.
Record of defects

Any defects affecting compliance with this Code revealed by inspection or tests, if not promptly corrected, shall be recorded; such records shall be maintained until the defects are corrected.


5.
Remedying defects

Lines and equipment with recorded defects that could reasonably be expected to endanger life or property shall be promptly repaired, disconnected, or isolated.

B.
When out of service


1.
Lines infrequently used

Lines and equipment infrequently used shall be inspected or tested as necessary before being placed into service.


2.
Lines temporarily out of service

Lines and equipment temporarily out of service shall be maintained in a safe condition.


3.
Lines permanently abandoned

Lines and equipment permanently abandoned shall be removed or maintained in a safe condition.

218.  Vegetation management

A.
General

1.
Vegetation that may damage ungrounded supply conductors should be pruned or removed.  Vegetation management should be performed as experience has shown to be necessary.  

NOTE:  Factors to consider in determining the extent of vegetation management required include, but are not limited to:  line voltage class, species’ growth rates and failure characteristics, right-of-way limitations, the vegetations’ location in relation to the conductors, the potential combined movement of vegetation and conductors during routine winds, and sagging of conductors due to elevated temperatures or icing.

2.
Where pruning or removal is not practical, the conductor should be separated from the trees with suitable materials or devices to avoid conductor damage by abrasion and grounding of the circuit through the tree.



National Electric Safety Code (emphasized added).



The NESC standards are not detailed but do indicate that, regardless of the level of use that lines and equipment receive, they must be “maintained in a safe condition,” or removed, thus setting up the determination of what that phrase means.  In this case, the Company insists that the line in question is classified as “temporarily out of service,” which leaves the Company the option of placing the line back into service in the future.
  



The record shows that:

· The line has not been energized since before 1989.  FOF 2, 6.

· MetEd has not trimmed trees, brush or any undergrowth during that time.  FOF 7.

· Trees and shrubs are growing within the lines and towers themselves.  FOF 17, Exhibit C-6.

· Mr. Johnson has found between 10 and 15 pieces of wire braid underneath the wire over the years that he has owned the property.  FOF 19.

· One of the towers is not visible when the trees have leaves on them.  FOF 40.

· One of the lines was down for years before being raised after the subject Complaints were filed.  FOF 43.

· The Company has no records of when the line was last energized.
  FOF 64.

· MetEd does not maintain the line in question.  FOF 66.

· This line is not included in MetEd’s routine maintenance schedule.  FOF 67.

· The lines to be maintained are dictated by the transmission maintenance group in Ohio, not by Mr. Hoke’s office in Pennsylvania.  FOF 70.

· It is possible that trees growing in and out of the towers are maintenance structural risks.  FOF 73, 76.

· The head of MetEd’s maintenance was not aware of the existence of this line until the complaints were filed.  FOF 78.



The NESC requires that lines temporarily out of service be maintained in a safe condition.  MetEd cannot have met this standard when, not only did it perform no maintenance at all until the Complaints were filed, it had no idea that the de-energized line was even there.  At the very least, the phrase “maintained in a safe condition” requires some action on the part of the Company, and the evidence in the record shows that, in the absence of a complaint regarding this or any de-energized line, this Company had done nothing. 



When the average lay person looks at conditions which may be unsafe, that person looks for whether the facilities may cause injuries to members of the public.  However, when the NESC establishes rules for safety, it is determining the ability of the facilities to provide safe electric service.  Therefore, when the NESC rule says that “lines temporarily out of service must be maintained in a safe condition,” it means that the lines must be maintained in a manner which would allow the provision of electric service safely, which is a much higher standard of maintenance than the standard used by MetEd here.  In addition, adherence to the NESC does not excuse a utility from taking other safety measures to protect the public from reasonably foreseeable events. Taylor v. West Penn Power Co., 79 Pa. PUC 557 (1993).   



The rule is set up in a manner which describes the three possible conditions for lines not currently in use:  (1) lines infrequently used, (2) lines temporarily out of service, and (3) lines permanently abandoned.  The first option requires maintenance of lines in a manner which permits use and requires inspection before energizing.  The second option requires maintenance in a safe condition, meaning safe for use.  The third option is for lines which the Company has no plan to energize, and they must either be removed or maintained in a condition which is safe for energizing.  



While the Company claims that it has designated the subject line “temporarily out of service,” it clearly has not maintained the line in a condition which would permit its being placed into service without considerable effort, including removal of the trees growing through the transmission towers.  MetEd’s failure to (1) routinely inspect the de-energized lines, and (2) evaluate them for maintenance, and (3) perform routine maintenance on the line, and (4) know that there was a line there at all – constitute clear violations of this provision.  By the Company’s own actions or inactions, this line is not temporarily out of service, it is permanently abandoned within the meaning of NESC Section 214(b) and the NESC requires that the Company either remove the facilities or maintain them in a manner which is safe for the transmission of electricity.  



Independent of the NESC standard, the Company’s failure to maintain its own facilities constitutes inadequate and unreasonable service within the meaning of Section 1501, 66 Pa. C.S. § 1501.  



The Company argues in its Brief that Mr. Hoke testified to the structural soundness of the towers, and the lack of opposing expert testimony means that the Complainants have not met their burden of proving that the Company equipment is unsafe.  MetEd Brief, p. 12.  This is, however, disingenuous, since Mr. Hoke states that he was referring to the nuts, bolts, rust, or freedom from rust, and admitted that the soundness of the towers could be affected by the trees growing through them.  Tr. 152; 156.  As the Complainants point out, “Met-Ed stands on the written testimony of James Hoke, but ignores his cross-examination.”  Complainants Reply Brief at 3.  



In fact, the issue of whether trees growing inside a transmission tower can affect the structural soundness of the tower is simply a matter of common sense.  Anyone who has seen the buckling of a sidewalk or has landscaped a yard outside of a house understands the ability of a tree’s root system to wreak havoc on the foundation of a building or facility.  Trees with extensive root systems are not placed adjacent to, and certainly not in the middle of, a structure.



It does not require expert knowledge to realize that it is relatively easy to remove very young trees from inside a transmission tower, but that it could be quite complicated to attempt to remove them after they have been growing for twenty years and are tall, entwined through the structure, with wide trunks and an extensive root system.  Eventually, the trees, growing inside the tower, would affect the stability of the tower itself.  The Company cannot seriously argue otherwise, or it would not be removing trees from towers carrying energized lines, either.



Mr. Hoke admitted that if the line were energized, he would remove the trees from inside the tower immediately.  Tr. 155.  Since the NESC anticipates that either a line be ready to energize with reasonable effort or it be removed, then if the Company wishes to keep the facilities in place, then it must either maintain the facilities in a fashion which would support electric service with very little effort.  Otherwise, the facilities should be removed.



Therefore, the Company’s argument that “there is nothing in the record which would support a finding that the vegetation growth constitutes a safety hazard or that the vegetation poses a threat to the structural integrity of the towers,” MetEd Brief, p. 16, Reply Brief at 12, is rejected as meritless.



The Company points out repeatedly that these premises have been inspected three times in the past two years, as if inspections spurred by the filing of a formal Complaint before the Commission would satisfy the requirement that Company facilities be “maintained in a safe condition.”  The Company is not faulted for its actions in responding to the filing of the Complaints.  MetEd contacted the Complainants, visited the area and repaired a downed wire.  However, these actions cannot be seen as an acceptable substitution for the inclusion of this line on an established inspection and maintenance schedule unless the facilities are removed.  While MetEd’s actions in response to the Complaints were not unreasonable, MetEd Reply Brief at 12, it is the lack of inspection and maintenance prior to the filing which are the subject of the Complaints, and the lack of inspection and maintenance of a line, albeit a de-energized line, that is, in fact, unreasonable.  



In addition to the vegetation, Mr. Johnson is concerned about debris falling from the equipment which could pose a threat to his farming operation or to the safety of family members, including grandchildren, who might be hurt by the fallen objects.  FOF 19-22.  Wire could, and has, jammed the farming equipment.  FOF 28, 32.



Mr. Dolan testified that the westernmost tower on his property in a state of disrepair:

The transmission line broke and fell from the tower in the mid 1990’s and MetEd never put it back up until we filed this complaint.  MetEd attached the line directly to the tower, not where it had been.  Several insulators are broken off and hanging.  Trees and brush are growing up through the base.  The condition of the tower is shown on the pictures marked collectively as Exhibit C-5.

Dolan Stmt. 2 ¶11.



To the Dolans, this poses a safety hazard since their children and grandchildren visit the property.  Stmt. 2 ¶12.  Mr. Dolan clears brush using a piece of equipment which could become entangled in the downed wire, a situation which should not exist.  FOF 49.  



Mr. Hoke testified that he and a crew inspected the line on the Dolan property after the filing of a Complaint, and found that there was a line down.  They raised it in 2007, then inspected it again in April 2008 and found that it was sagging too far for Mr. Hoke’s comfort.  He and his crew raised it further.  Tr. 118-120,139.  



This indicates that there is routine maintenance which should be done on, around and under lines even if they are not currently energized, and that the maintenance supervisor of MetEd recognizes that fact.  However, MetEd does not inspect lines which are not energized and only repairs problems when brought to its attention by the filing of a formal complaint.  Since the line was established in 1927, it is not unreasonable to expect that safety hazards may develop which routine maintenance could mitigate or avoid completely.  This situation is a clear safety hazard and must be addressed.



Complainants have met their burden of proof, and the Complaints are sustained.

Remedy



MetEd consistently and adamantly insisted that the line is “temporarily out of service,” not abandoned.  The supervisor of planning and protection for MetEd, William Keller, expects that this line will be reactivated in the future. MetEd Stmt. 5, p. 3.  How this would occur when it was clear that, until the Complaints were filed, MetEd had no records of its existence, was not explained.   In fact, MetEd’s insistence that this line is “temporarily out of service,” is lacking in any credibility when the record shows that:

· The line has not been energized since before 1989.  FOF 2, 6.

· MetEd has not trimmed trees, brush or any undergrowth during that time.  FOF 7.

· Trees and shrubs are growing within the lines and towers themselves.  FOF 17, Exhibit C-6.

· Mr. Johnson has found between 10 and 15 pieces of wire braid underneath the wire over the years that he has owned the property.  FOF 19.

· One of the towers is not visible when the trees have leaves on them.  FOF 40.

· One of the lines was down for years before being raised after the subject Complaints were filed.  FOF 43.

· The Company has no records of when the line was last energized.
  FOF 64.

· MetEd does not maintain the line in question.  FOF 66.

· This line is not included in MetEd’s routine maintenance schedule.  FOF 67.

· The lines to be maintained are dictated by the transmission maintenance group in Ohio, not by Mr. Hoke’s office in Pennsylvania.  FOF 70.

· It is possible that trees growing in and out of the towers are maintenance structural risks.  FOF 73, 76.

· The head of MetEd’s maintenance was not aware of the existence of this line until the complaints were filed.  FOF 78.



In fact, the Company suggested that if the facilities are removed, then the Complainants should pay for it.  Mr. Schumacher, Regional Vice President of MetEd, testified that MetEd’s “tariff indicates that removal of property based on a customer request is a billable option for the company.”  Tr. 167.  In other words, MetEd believes that it can allow its facilities to fall into disrepair and then, when the nearby property owners object, MetEd can charge the property owners for removal of it.  However, MetEd did not cite its Tariff in its briefs, and when I inquired by e-mail for the tariff citation, I received the following response:  

Similar to other major Pennsylvania electric utilities, Met-Ed’s tariff is silent regarding maintenance on rights-of-way.  The standard for maintenance of transmission lines by electric distribution companies is provided at 52 Pa. Code § 57.193 as well as Section 214 of the National Electrical Safety Code for lines that are temporarily out of service.  

e-mail from Michael A. Gruin, November 5, 2008



A Vice President of MetEd testified under oath that the MetEd tariff provides that “removal of property based on a customer request is a billable option for the company.”  Tr. 167.  In other words, he testified that removal of MetEd’s equipment once used to transmit electricity but no longer used or maintained by MetEd can be billed to the underlying property owner, when, in fact, the tariff says no such thing.



Complainants ask the Commission to order the Company to remove its facilities from the rights-of-way.  They do not question the validity or continuing nature of the easements
 but seek removal of facilities which were established in 1927 and have not been used in at least twenty years.  Complainants have sustained their burden of proving that the facilities are abandoned and therefore, under the NESC, should either be maintained in an electrically safe manner or removed.  



Under the Public Utility Code, the Commission has the authority to direct the Company to comply:

§ 1505.  Proper service and facilities established on complaint; authority to order conservation and load management programs

(a)
General rule.—Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.

* * *

66 Pa. C.S. § 1505(a).



The Commission is not a “super board of directors” for the regulated public utilities, and will not prescribe management decisions in the absence of abuse of managerial discretion, NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa. Cmwlth. Ct. 1972); Metropolitan Edison Company v. Pa. Publ. Util. Comm’n, 437 A.2d 76 (Pa. Cmwlth. Ct. 1981); Metropolitan Edison Company v. Pa. Publ. Util. Comm’n, 437 A.2d 76 (Pa. Cmwlth. Ct. 1987).  “Abuse of discretion” is a decision that demonstrates evidence of bad faith, fraud, capricious action or abuse of power.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. Ct. 1995).  Whether to maintain or remove the facilities is a managerial decision which is best made by the Company with full knowledge and consideration of its operational needs.  There is insufficient evidence here regarding which decision better suits the needs of the utility for requiring one over the other, and the Commission’s concerns regarding both public safety and the Company’s compliance with the NESC will be satisfied by the implementation of either choice.



However, there is overwhelming evidence to require that the Company implement one of the two choices.  Under the authority provided in this section, the Company shall be directed to either maintain the subject facilities in a manner which would permit the line to be energized with a reasonable effort, or to remove the facilities within a reasonable time.



In addition, the Company’s: (1) failure to comply with the NESC by maintaining the facilities in an electrically safe condition or removing them for an extended period of time, and (2) failure to provide safe and adequate facilities within the meaning of Section 1501 merits a civil penalty.  The overall penalty is mitigated by the Company’s positive response to the filing of these complaints.  The behavior of Mr. Hoke and his crew was appropriate, responsive, and timely.  However, the Company officers insisting that the facilities were compliant with the NESC and that the MetEd tariff provided for the Complainants to bear the costs of the removal of the facilities, diminished the mitigating effect of the positive behavior of the maintenance crew.



The Company was warned of the possibility of a civil penalty in the Prehearing Order:

10.
Utility is warned that a finding of a violation of a Commission Order, regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. 

§ 3301 or other provision of the Public Utility Code.

Prehearing Order dated February 8, 2008, ¶10.

§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

 (a) The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 

 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases.  When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding.  The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.  The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest.  The statement may be filed jointly by the parties or separately by each individual party.

 (c)  The factors and standards that will be considered by the Commission include the following:

   (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

   (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

   (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

   (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

   (5)  The number of customers affected and the duration of the violation.

   (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

   (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

   (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

   (9)  Past Commission decisions in similar situations.

   (10)  Other relevant factors.



The first factor is the seriousness of the conduct.  69 Pa.Code § 1201(c)(1).  While this line is de-energized, the neglect of facilities has spanned many years.  Subsection 2 reviews the consequences of the conduct, which here are not serious but have the potential for seriousness in the future.



The conduct of the Company here is intentional.  52 Pa. Code § 1201(c)(3).  The Company dictates which lines are to be maintained from Ohio and has consistently stated that this line is “temporarily out of service,” while not providing for any maintenance whatsoever.  This calls for a higher penalty. 



Under Subsection 4, the Company falls well short.  Not only did it not make efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future, it defends them as reasonable when they clearly are not.  The mitigating factor here is that the local maintenance crew addressed the issue of a downed line as soon as it was reported.  The overall and continued lack of maintenance of the line, however, was not addressed, and was defended by the Company officials as reasonable.  Since “the involvement of top-level management in correcting the conduct may be considered,” and top-level management here believes that no action is the correct response, the mitigation effort is canceled out.



Two complainants are affected, 52 Pa. Code § 1201(c)(5), although the line in question spans other properties whose owners were not represented in this case.  Under Subsection (6), there is the testimony that MetEd does not maintain any de-energized line.  The compliance history was not addressed in the evidence.



No evidence to support a finding under Subsection 7 appears in the record.  No past Commission decisions regarding de-energized lines were found.



The consideration of the amount of civil penalty is the amount necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount. 52 Pa. Code § 1201(c)(8).  While the Commission may impose a civil penalty up to $1,000 per day, 66 Pa. C.S. § 3301(a), and the Company admits that this line has been out of service and not maintained for at least four years, the possible civil penalty seems high.  Therefore, the amount of the civil penalty is designed to get the attention of the office in Ohio which designates which lines are to be maintained: $50,000.  This is far lower than the possible civil penalty which could be assessed, and my recommendation is that the remainder of the possible civil penalty be used for actual maintenance of facilities, or to the cost of their removal.



In addition, there is a concern regarding the stated Company policy of not maintaining de-energized lines throughout the service territory, in addition to the possibility that underlying landowners may be told that they are responsible for the maintenance and removal of MetEd transmission facilities.  To evaluate the extent of the problem and to determine the appropriate response, a copy of this Initial Decision shall be served upon the Commission’s Bureau of Conservation, Economics and Energy Planning.  

CONCLUSIONS OF LAW

1.
The Complainants carry the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

2.
The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

4.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

5.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  66 Pa. C.S. § 1501.



6.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).



7.
An electric distribution company shall install and maintain its transmission facilities, and ensure that its transmission facilities are operated, in conformity with the applicable requirements of the National Electrical Safety Code.  An electric distribution company shall operate its transmission facilities in conformity with the operating policies, criteria, requirements and standards of NERC and the appropriate regional reliability council, or successor organizations, and other applicable requirements.  52 Pa. Code § 57.193(a).



8.
The National Electrical Safety Code is a safe and reasonable standard for construction and maintenance of electric utility facilities.  Larkin v. Philadelphia Electric Company 38 Pa. P.U.C. 777 (1981).



9.
The NESC requires that lines temporarily out of service be maintained in a safe condition.  MetEd has not met this standard by its performance of no maintenance at all until the Complaints were filed.



10.
Adherence to the NESC does not excuse a utility from taking other safety measures to protect the public from reasonably foreseeable events. Taylor v. West Penn Power Co., 79 Pa. PUC 557 (1993).



11.
Whenever the commission finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the Commission shall determine and prescribe the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. § 1505(a).



12.
The Commission is not a “super board of directors” for the regulated public utilities, and will not prescribe management decisions in the absence of abuse of managerial discretion, NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa. Cmwlth. Ct. 1972); Metropolitan Edison Company v. Pa. Publ. Util. Comm’n, 437 A.2d 76 (Pa. Cmwlth. Ct. 1981); Metropolitan Edison Company v. Pa. Publ. Util. Comm’n, 437 A.2d 76 (Pa. Cmwlth. Ct. 1987).  



13.
“Abuse of discretion” is a decision that demonstrates evidence of bad faith, fraud, capricious action or abuse of power.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. Ct. 1995).  



14.
The Company had adequate notice that a finding of a violation of a Commission Order, regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. § 3301 or other provision of the Public Utility Code.  Prehearing Order dated February 8, 2008, ¶10.



15.
The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  52 Pa. Code § 1201.



16.
The Complainants have sustained their burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
 That the Complaint filed by Gerard G. and Jean H. Johnson against Metropolitan Edison Company at PUC Docket No. C-20077995 is sustained.



2.
That the Complaint filed by Joseph E. and Janet M. Dolan against Metropolitan Edison Company at PUC Docket No. C-2008-2029081 is sustained.



3.
That Metropolitan Edison Company shall either maintain the transmission facilities traversing the land of Gerard G. and Jean H. Johnson and Joseph E. and Janet M. Dolan

in Oley Township, Berks County, Pennsylvania or remove the facilities within ninety (90) days of the final Commission Order in this case.



4.
That Metropolitan Edison Company shall file a report and submit a copy to the Commission’s Bureau of Conservation, Economics and Energy Planning within thirty (30) days of completion of either the maintenance or removal of facilities specified in Ordering Paragraph 3.



5.
That Metropolitan Edison Company shall pay a civil penalty of fifty thousand dollars ($50,000.00) as provided for in the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order, within thirty days of entry of the Commission’s final Order and forward to:

Secretary, Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg PA  17105-3265



6.
That Metropolitan Edison Company shall cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.



7.
That upon receipt of the civil penalty and the report of compliance, the Secretary mark this docket closed.

Dated:
November 7, 2008



___________________________________








Susan D. Colwell








Administrative Law Judge

� The Direct Testimony of Gerard G. Johnson was presented without numbered pages, so the references are to the numbers of the questions.


	�	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 





� § 57.91. Disclosure of eminent domain power of electric utilities.


 (b)  A public utility shall cause the following notice, with the appropriate information inserted where blanks appear, to be sent by registered or certified mail, return receipt requested or to be delivered in person to each property owner or property owner’s representative with whom the utility anticipates negotiating for the purchase of transmission line rights-of-way; the notice shall be legibly printed or typewritten on paper 8 1/2 inches wide and 11 inches long NOTICE


The Pennsylvania Public Utility Commission requires that (company name) give you the following information on the RIGHT-OF-WAY MAINTENANCE PRACTICES for the (name of project): 


The methods currently used by (name of company) are set forth in (title and description of applicable specification), which will be made available to you for your inspection upon request. If you wish further information concerning right-of-way maintenance methods, you may contact (name, address and telephone number of company representative).  You may discuss with this person, either before or during negotiation of the right-of-way agreement, these methods and any other questions you may have about right-of-way maintenance. 


Once a utility has constructed an electric transmission line on a right-of-way across your land, the utility must maintain the right-of-way free of tall-growing trees and brush which might impair the reliability of electric service, the safety of the line, and access to the line or its towers.  The utility or its contractors may remove and control tall-growing trees and brush by several methods: hand cutting of trees, limbs, and brush; mechanical cutting with chain saws or motorized cutting machines; application of herbicides, either from the ground or from a helicopter.  The utility must confine its maintenance activities to the approved right-of-way across your land, except where tall-growing trees or brush or their root systems grow into the right-of-way from adjoining land and constitute a threat to the electric transmission line and its structures.


If you believe that the maintenance method(s) used by the company would raise problems with your use of your land adjacent to the right-of-way, it is your responsibility as the landowner to bring this to the attention of the utility before you sign the right-of-way agreement. 


The utility company has the responsibility to maintain its rights-of-way, and regular maintenance must occur.  Although you as the landowner cannot determine whether or not maintenance will occur, your right-of-way agreement may specify certain conditions on the performance of the maintenance program which are important to you.  These conditions can be part of the negotiations between you and the utility company for your land, since a right-of-way agreement is a legal contract between a landowner and a utility company.  It is important for you to understand also that the maintenance methods used by the utility company may change over time as the costs of maintenance or the methods of performing maintenance change.  You may want to specify in your right-of-way agreement that the utility company inform you of changes in its maintenance methods or in the maintenance schedule for your land. 


The provisions of the right-of-way agreement are enforceable in the local Court of Common Pleas.  The right-of-way agreement cannot be enforced by the Pennsylvania Public Utility Commission.  Any claims for damage resulting from improper maintenance of the right-of-way must be settled with the utility, its contractors, or in the local Court of Common Pleas at your own expense.  The Commission cannot award damages for violations of the right-of-way agreement.


52 Pa. Code § 57.91(b).





� The Complainants do not object to the Company retaining its easement and do not seek the return of unencumbered title to the land which constitutes the easement.  No interpretation of the easement itself is sought.  Complainants simply ask that the Company either maintain the equipment in a safe condition or remove the equipment.  


� Another line nearby was energized about four years before the hearing, but the line located on the Complainants’ land was not. Tr. 123.


� Another line nearby was energized about four years before the hearing, but the line located on the Complainants’ land was not. Tr. 123.


� It is difficult to imagine that the Commission would approve such an absurd tariff provision.


� As stated:  “The easements are valid and not in question.”  Complainants Reply Brief at 4.


� While the wisdom of having an office in Ohio determine the maintenance schedule of an EDC located entirely in Pennsylvania is not before me for decision, the effects of such a decision are evident here, and it is not positive.
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