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ORDER DENYING PETITION FOR INTERIM EMERGENCY ORDER
HISTORY OF THE PROCEEDING



On December 30, 2009, Buffalo–Lake Erie Wireless Systems Co., LLC (BLEW) filed a Petition for Emergency Order seeking an order preventing Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively Verizon) from disconnecting services to BLEW.  On January 7, 2010, Verizon filed a Response to the Petition alleging that BLEW had stopped paying its Verizon bills six months earlier and has been paying only a fraction of what is owed since late 2007.  In October 2009, Verizon sent BLEW notices of default and termination under the ICAs due to BLEW’s longstanding failure to pay Verizon’s bills.  Payment was due on or before December 28, 2009, a date extended by agreement to January 5, 2010.  


On January 8, 2010, Commissioner Kim Pizzingrilli signed an Emergency Order which ordered:


1.
That Buffalo-Lake Erie Wireless Systems Co., LLC’s Petition for Emergency Order is granted in part and denied in part.


2.
That Verizon North Inc. and Verizon Pennsylvania Inc. are precluded from terminating phone services to Buffalo-Lake Erie Wireless Systems Co., LLC pursuant to their respective interconnection agreements for a period of thirty (30) days from the date of entry of this Order.



3.
That, within 10 days from the date of entry of this Order, Buffalo-Lake Erie Wireless Systems Co., LLC shall place into an escrow account $122,405.93 pending resolution of this matter, and shall pay Verizon North Inc. and Verizon Pennsylvania Inc. current charges billed for services rendered from the date of entry of this Order going forward, on a full and current basis, until a settlement is reached between the companies, or a Commission order is entered resolving the payment dispute.


4.
In the alternative to placing monies in an escrow account, Petitioner may submit a bond in the amount of $122,405.93 to be filed in a form satisfactory to the Secretary of the Pennsylvania Public Utility Commission.



5.
That during this 30-day stay period, Buffalo-Lake Erie Wireless Systems Co., shall either notify its customers of a pending termination of service, or shall file a formal complaint with this Commission seeking resolution to the dispute at issue.



6.
That in the event a formal complaint is filed and an Administrative Law Judge renders an order denying emergency relief, Petitioner’s request for waiver from 52 Pa. Code § 3.10 (a) is granted and the Administrative Law Judge’s order will be stayed while the Commission reviews the order.



7.
That a copy of this Emergency Order be served upon Buffalo-Lake Erie Wireless Systems Co., Verizon North Inc., and Verizon Pennsylvania Inc. and this matter be marked closed by the Secretary’s Bureau.



8.
That a copy of This Emergency Order shall also be served upon all Commissioners, the Director of Operations, the Secretary, and ratified at the next regularly scheduled public meeting.

Emergency Order dated January 8, 2010



The Commission ratified the Emergency Order at the January 11, 2010 public meeting, and the ratification order was entered on January 14, 2010.



By letter dated and filed January 25, 2010, BLEW notified the Commission that it had placed $122,405.93 into an escrow account in accordance with the Emergency Order.  



On February 16, 2010, BLEW filed a Complaint against Verizon Pennsylvania, Inc. and Verizon North Inc.  Concurrently, BLEW filed a Petition for Interim Emergency Order prohibiting Verizon from disconnecting service to BLEW until final resolution of its complaint.



By Notice issued February 19, 2010, the hearing on the Petition for Interim Emergency Order was scheduled for Wednesday, February 24, 2010
.  


The hearing was held as scheduled on February 24, 2010.  BLEW was represented by Deanne O’Dell, Esquire, and presented the testimony of Brian Gelfand, who sponsored BLEW exhibits 1-4 and 6-11.  Verizon was represented by Susan Paiva, Esquire, and presented the testimony of Sherri D. Sebring and Sean J. Matthews, as well as Verizon exhibits 1 through 6.  The hearing resulted in a transcript of 153 pages.  



At the beginning of the hearing, Verizon counsel acknowledged that the Commission’s Emergency Order had expired and that there was no order in place preventing Verizon from ceasing its services to BLEW.  See Ordering Paragraph 2 establishing a thirty-day period for the Emergency Order, which resulted in its expiration on February 7, 2010.  Verizon 

agreed to continue to provide its services during the present interim emergency order proceeding despite the absence of the legal restriction.
  Tr. 8.  


This Order is issued consistent with the regulation requiring the issuance of an order granting or denying interim emergency relief within fifteen days of its filing, 52 Pa. Code § 3.7.
FINDINGS OF FACT



1.
Brian Gelfand, vice president and general manager of BLEW Wireless, sponsored BLEW exhibits and testified to facts.  Tr. 10.



2.
BLEW Wireless is a small cellular carrier that operates in Pennsylvania and New York and has been in operation since 2004.  Tr. 11.



3.
The FCC has designated BLEW as qualified for a very small business status, which allows BLEW to own cellular licenses set aside by the FCC for small business owners and entrepreneurs.  Tr. 11.



4.
BLEW caters to low cost, no contract, no credit check rate plans.  Tr. 11.



5.
BLEW operates in Pennsylvania in Erie, and Scranton-Wilkes-Barre, and has about two thousand customers in Pennsylvania.  Tr. 12.


6.
BLEW has interconnection agreements with Verizon.  Tr. 13.



7.
If Verizon terminates its services, BLEW customers would not be able to make or receive calls.  Tr. 16.


8.
BLEW Exhibit 1 is copies of checks dated February 23, 2010 in the amounts of $405.97, $1,712.41, and $9.16 for three interconnection accounts between BLEW and Verizon and represents proof of payment for the most recent invoices received by BLEW.  Tr. 21; BLEW Ex. 1.


9.
BLEW Exhibit 2 is a Verizon invoice dated May 17, 2006, for an interconnection between Verizon and BLEW showing three components which, when compiled, result in a rate of approximately .0011 to .0012 cents per minute.  Tr. 23-24.


10.
BLEW Exhibit 3 is a Verizon tariff sheet effective August 15, 2005 identifying the three components as matching the components on BLEW Exhibit 2.  Tr. 25.



11.
BLEW Exhibit 4 is the Verizon tariff for access service effective 

August 15, 2005 showing the same rates as reflected in BLEW Exhibit 2.  Tr. 26.


12.
BLEW has no interconnections with any company other than Verizon.  Tr. 38-39.


13.
BLEW stopped paying Verizon bills around May 2008, although there was an unspecified “ramp-down” period.  Tr. 51, 55.


14.
BLEW Exhibit 1 shows that the Verizon invoices were dated January 20, 2010. Tr. 54.


15.
BLEW Exhibit 6 is an invoice from BLEW to Verizon for the termination of calls from Verizon to BLEW dated January 26, 2010, which had not been submitted to Verizon by the date of the evidentiary hearing.  Tr. 77.


16.
BLEW Exhibit 7 is a Verizon invoice dated October 17, 2005 showing that some of the minutes were billed at .0025 cents per minute.  Tr. 78-79.



17.
BLEW Exhibit 8 is a Verizon invoice dated December 17, 2007 showing that the minutes were billed at .0025 cents per minute.  Tr. 80.


18.
BLEW Exhibit 9 is a Verizon invoice dated February 17, 2008 showing that the minutes were billed at .0025 cents per minute.  Tr. 81-81.



19.
BLEW Exhibit 10 is a Verizon invoice dated August 17, 2009 showing that the minutes were billed at .0025 cents per minute.  Tr. 81.



20.
BLEW Exhibit 11 is a sampling of checks, not a complete list, from BLEW to Verizon indicating that the invoiced amounts were paid in full:
Check no.
date


amount

invoice date
10599

October 16, 2007
$2,364.58
October 9, 2007
11335

January 3, 2008
$2,343.06
December 17, 2007
11505

January 23, 2008
$2,236.88
January 7, 2008
12262

April 14, 2008

$1,476.58
April 10, 2008
11750

February 13, 2008
$2,386.22
February 7, 2008
12828

June 6, 2008

$1,422.08
April 10, 2008
2406

January 9, 2009
$1,548.87
August 21, 2008
13153

July 16, 2008

$1,557.15
May 13, 2008
2644

February 16, 2009
$1,571.44
August 21, 2008
1591

October 13, 2008
$1,506.56
August 21, 2008


21.
The amount cited in the termination notice was $179,000 and covers billings through October 2009.  Tr. 85.



22.
Sherri Sebring, Verizon Service Corp. employee, testified on behalf of Verizon.  Tr. 91.


23.
Two contracts govern the provision of service to BLEW, one with Verizon North Inc. and one with Verizon Pennsylvania, Inc.  Tr. 92.



24.
Verizon Exhibit 1 is the interconnection agreement between Verizon Pennsylvania, Inc. and BLEW with a cover letter dated January 9, 2004 addressed to Brian Gelfand.  Tr. 92.



25.
Verizon Exhibit 2 is the interconnection agreement between Verizon North, Inc. and BLEW, with a cover letter dated January 9, 2004 addressed to Brian Gelfand.  Tr. 92.



26.
Tandem transit is when any traffic that originates from BLEW passed through a Verizon tandem and terminates to a third party.  Neither the originating or terminating end-users are customers of Verizon.  Tr. 96.



27.
Tandem transit is not a tariffed service and the rates are in the ICA on Appendix 1, listed as .0047856.  Tr. 96.  



28.
The .0025 rate comes from the underlying AT&T Wireless agreement that BLEW adopted.  Tr. 97.  



29.
The last page of Verizon Exhibit 3 shows the rate as .0047856, where the companies adopted agreements of other companies.  Tr. 98-99.


30.
Verizon does not pay to transport traffic out of state.  Tr. 99.



31.
Verizon hands off its traffic to BLEW at the Verizon tandem, where Verizon’s responsibility for transport stops and BLEW’s begins.  Tr. 99-100.



32.
Sean Matthews, supervisor of a billing and collections center for Verizon near San Angelo which works with wholesale customers, appeared and testified on behalf of Verizon.  Tr. 110.


33.
Verizon Exhibit 4 is a proprietary one-page chart which lists BLEW payments to Verizon for Pennsylvania from April 2005 through December 2010, which should say December 2009.  Tr. 111-112.


32.
The amount that Verizon believes to be due from BLEW as of the hearing date was $230,910.04.  Tr. 113.



33.
The total “past due” amount that Verizon believes it is owed from BLEW is $221,220.91.  Tr. 114.


34.
Verizon Exhibit 5 is a proprietary document which shows the first two pages of the bill that Verizon issues monthly to customers, which is a summary page.  It tells the total amount of the last bill, the balance and the payments and adjustments applied, and the balance due.  Current monthly charges, late charges, taxes and surcharges are listed as well.  Tr. 115.


35.
Verizon Exhibit 6 is a proprietary document entitled “Aging Report,” for bills issued after January 8, 2010, which takes all of the bills and extrapolates the data and makes it a comprehensive report on the total past due.  Tr. 114-115.


36.
Page 2 of Verizon Exhibit 6 shows the Verizon billing since issuance of the Emergency Order as $6,835.80.  Tr. 116.


37.
Verizon Exhibit 6 does not show receipt of the BLEW checks shown in BLEW Exhibit 1.  Tr. 118.

DISCUSSION



Commission regulations require that an order following a hearing on a petition for interim emergency relief include a brief description of the evidence presented and a grant or denial of the petition.  52 Pa. Code § 3.8(a).  The standard to be met is set forth in 52 Pa. Code 
§ 3.6:
§ 3.6. Petitions for interim emergency orders.
(a)
A party may submit a petition for an interim emergency order during the course of a proceeding. The petition shall be filed with the Secretary and served contemporaneously on the Chief Administrative Law Judge and on the parties. 
(b)
To the extent practicable, a petition for an interim emergency order must be in the form of a petition as set forth in § 5.41 (relating to petitions generally). A petition for an interim emergency order must be supported by a verified statement of facts which establishes the existence of the need for interim emergency relief, including facts to support the following: 

(1)
The petitioner’s right to relief is clear. 

(2)
The need for relief is immediate. 

(3)
The injury would be irreparable if relief is not granted. 

(4)
The relief requested is not injurious to the public interest. 
(c)
Allegations set forth in the petition shall be deemed to have been denied by the opposing parties, and an answer is not required. A party may file an answer in the form set forth in § 5.61 (relating to answers to complaints, petitions and motions) no later than 5 days after service of a copy of the petition. 
(d)
Other pleadings, memoranda or briefs related to a petition for interim emergency order are not permitted unless specifically requested by the presiding officer.

52 Pa. Code § 3.6.


In accordance with this regulation, the pleadings under consideration are the petition itself and Verizon’s response.  The existence of the underlying complaints places this petition under the sections regarding interim emergency relief because they create an ongoing formal proceeding.  The complaints themselves are not considered here.  



Petitioner has the burden of proving entitlement to emergency relief, 66 Pa. C.S. 
§ 332, by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  
All elements must be met for relief to be appropriate, and the failure of Petitioner to prove any one of the elements compels the denial of such relief.  Crums Mill Associates, et al. v. Dauphin Consolidated Water Supply, PUC Docket No. C-00934810 (Order entered April 16, 1993), slip op. at 4; Leonard v. Thornburgh, 463 A.2d 77 (Pa. Cmwlth. 1983).


Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).


The “burden of proof” is composed of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.
An “emergency” is “[A] situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.”  52 Pa. Code § 3.1.  



BLEW’s Petition for Interim Emergency Relief states the following grounds for granting the requested relief:
1.
Petitioner’s right to relief is clear because Verizon has no legal authority, without Commission permission, to disconnect, and BLEW substantially disputes the amount that Verizon claims it is owed in the October 23, 2009 disconnection notice;
2.
The need for relief is immediate as long as Verizon has the right to disconnect service to BLEW prior to adjudication of BLEW’s complaint;

3.
The injury following disconnection would be irreparable because of the disruption of telecommunications services between Verizon and BLEW customers; and

4.
The relief requested is not injurious to the public interest and, in fact, is in the public interest to ensure that BLEW’s customers maintain access to telecommunications services.
BLEW Petition for Interim Emergency Relief at 4.



BLEW seeks the relief of an interim emergency order prohibiting Verizon from terminating its services to BLEW prior to the final resolution of the underlying complaint proceeding.  BLEW admits to not paying Verizon’s bills since April 2008 and states that the lack of payment was due to the frustration resulting from its informally and unsuccessfully contesting the rate at which the bills were figured.  
1.
Whether Petitioner’s right to relief is clear because Verizon has no legal authority, without Commission permission, to disconnect, and BLEW substantially disputes the amount that Verizon claims it is owed in the October 23, 2009 disconnection notice



BLEW alleges that the Federal Communications Commission (FCC) has made clear that no carriers may “block, choke, reduce or restrict traffic in any way,” and that call blocking is an unjust and unreasonable practice under section 201(b) of the Telecommunications Act.  In the Matter of Establishing Just and Reasonable Rates for Local Exchange Carriers, Call Blocking by Carriers, Declaratory Ruling and Order, WC Docket No. 07-135, released June 28, 2007 at ¶¶ 5-6.  BLEW cites the following case for support:

When faced with the question of whether ILECs should have the obligation to complete calls if underlying intercarrier arrangements for such calls do not compensate the ILECs in a proper manner, we conclude that all carriers are obligated to complete calls where it is technically feasible to do so regardless of whether they believe that the underlying intercarrier compensation arrangements for completion of calls are proper.  
Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Company, PUC Docket No. C-20028114, Opinion and Order on a material question entered August 8, 2002 at 9. 


BLEW alleges that Verizon should seek permission to terminate service to BLEW from the Commission before it can legally do so in order to ensure that the proper consumer protections are in place.  Further, the Commission has already made clear in its Emergency Order of January 14, 2010 that the unresolved issues between the parties needed to be addressed in formal proceedings.  BLEW has complied with the Emergency Order by placing the directed amount of money into an escrow account and by filing a formal complaint against Verizon.  


BLEW alleges further that not only is there a dispute regarding the correct charges from Verizon to BLEW but there is a dispute regarding charges from BLEW to Verizon.



Verizon counters that there is no emergency because the termination can be averted simply by the payment of the outstanding bills.  The dispute is governed by the terms of the interconnection agreements (ICAs) executed between the parties, and those ICAs provide that defaulting in payment for sixty days after written notice and without cure may result in termination of services by providing written notice to the defaulting party.  VZ PA/BLEW ICA 

§ 19.5; VZN/BLEW ICA § 2.3.  The notices were provided October 23, 2009, and no payment was rendered.  Verizon states:

The burden is not on Verizon to seek Commission approval before it may disconnect; rather, the burden is on BLEW to make the stringent showing required for emergency relief or to pay the amounts owed to Verizon, neither of which it has done here.  

Verizon Response to Petition for Interim Emergency Relief at 7.



Verizon continues by pointing out that the terms of the ICAs require specific actions to be taken by the disputing party, and that those actions were not taken here.  While there was some BLEW testimony that BLEW attempted to challenge certain billing rates informally by e-mail and conversation with Verizon personnel, there is a written contract in place which will govern the dispute resolution between the parties.  There was no showing nor even a claim of an attempt by BLEW to comply with the written terms of the effective ICAs.   As Verizon points out:

But even if BLEW had registered a timely dispute under the ICA for any portion of these unpaid bills – which it has not – the contract requires that BLEW “shall pay . . . all undisputed amounts to the Billing Party and (b) all Disputed Amounts into an interest bearing escrow account with a third party escrow agent mutually agreed upon by the Parties,” which BLEW did not do and has now only partly done, in response to this Commission’s own order.  

Under the Verizon North contract, regardless of whether a dispute is registered, the contract requires BLEW to pay the bills, stating that “all bill statements, including bills disputed in whole or in part, are to be paid when due.  If one Party disputes a billing statement issued by the other Party, the billed party shall notify the billing Party in writing of the basis of the dispute within (6) months of the statement date or the dispute shall be waived.”  (VZN/BLEW ICA § 9.3.2)(emphasis added).  Again, BLEW has not disputed the invoices, but even if it had registered a valid dispute, the contract requires it to pay the bills first and then dispute.  Therefore, BLEW is in default of its obligations under these ICAs, and Verizon is well within its rights to terminate service based upon the October, 2009 notices that are attached to BLEW’s petition.  Of course, BLEW can avert the termination by paying the amounts due.

Verizon Response to Petition for Interim Emergency Order at 7-8.



Verizon emphasizes that the Commission has already approved the terms of the ICAs which provide for termination for nonpayment of bills and therefore, no further approval is required prior to termination of services.  


BLEW claims that there is a substantial amount of money due from Verizon, stating that Verizon had stopped paying for BLEW’s termination of Verizon’s traffic.  Uncontradicted evidence showed that Verizon had paid billed amounts and that BLEW stopped billing Verizon after April 2008.  The bill BLEW relies upon was never sent for payment but was e-mailed to Verizon counsel on February 15, 2010.  This bill, obviously compiled quickly just before BLEW filed its complaint and petition for interim emergency order, is not due until thirty days past transmittal, Tr. 95 (the thirty days has not run as of the date of this order) and therefore, cannot be overdue.  Clearly, it cannot be used to offset bills which Verizon issued between April 2008 and October 2009.  BLEW’s attempt to paint the unbilled amount as a legitimate counter to Verizon’s billed amounts is disingenuous.



As Verizon points out, even if it were a legitimately presented amount, it would not absolve BLEW from its own responsibility to pay Verizon for the services Verizon continues to provide to it:

By attempting to offset Verizon’s alleged debt against money it owes to Verizon, BLEW is utilizing an improper “self-help mechanism” and “tak[ing] upon itself the role of adjudicator of its complaints” which is properly the role of the Commission.  LTV Steel Co. Inc. v. Duquesne Light Co., P.U.C. Docket No. 
C-850288; C-850289 (January 23, 1986). “[T]here is no statutory or regulatory provision, either explicit or implicit, conferring the right of a customer to refuse to pay bills for current service as a means of recovering past alleged overcharges.”

Verizon Response to Petition for Interim Emergency Order at 13.



Verizon presented testimony and copies of the pertinent pages of the ICAs which support a finding that Verizon was acting in good faith when it billed BLEW at the protested rate.  


Evidence shows that there were at least three different rates used or applicable. Tr. 87 (Billed rate is .0025, BLEW believes it should be .0011, Verizon alleges that the .0025 rate is an undercharge and that it should be charging .0047856 cents per minute.  Tr.101)  What is not clear is which rate is the appropriate rate at which time.  This lack of clarity supports the claim that there is a legitimate basis for confusion.  What it does not support is failure of BLEW to pay any amount on the bills.  At the very least, BLEW could have paid the bills at the rate it believed to be applicable, thus keeping the overall amount due to Verizon either paid in full or greatly reduced to the difference between the billed amount and the amount actually due.  



While I do not question that this confusion exists, the “self-help” that BLEW utilized by failing to make any payment for services which were unquestionably provided by Verizon is not supported by law, and I note that BLEW has not provided any legal basis for this action and relies on its frustration with Verizon to support its lack of payment.  Again, there is no basis in the law for frustration to justify accepting services and tendering no payment.  


Note that the situation in Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Company, supra, is not applicable here.  BLEW attempts to apply the Commission’s language that “regardless of whether they believe that the underlying intercarrier compensation arrangements for completion of calls are proper,” to the present situation, but that case did not deal with the complete failure of a company to pay its bills to another company.  

In short, the issue there was whether certain calls between M&SH customers and internet providers would be local service or would be routed in a manner which incurred additional charges and would result in failure of internet calls to the ISP.  The unilateral decision of a carrier would result in the cessation of service to the second carrier’s customers, and the actions of the second carrier could not affect this unilateral decision.  The Commission ruled that executing this action that would result in failure of service was inappropriate self-help which should have been delayed until after the resolution of the dispute.


Here, the Petition for Interim Emergency Relief presents no issue regarding the manner in which calls are passed from carrier to carrier, which would create a factual and technical issue proper for Commission scrutiny.  However, BLEW can stop the threatened action by complying with the terms of its ICA.


Commission precedent requires payment for utility service actually rendered and that a customer is obligated to pay the undisputed portion of its utility bills pending resolution of a complaint.  Kanaar Processing Specialties v. UGI Corp., 68 Pa. P.U.C. 153 (1988); Big Apple Dinner Theatre, Inc. v. Bell of Pennsylvania, PUC Docket No. C-00934817 (Order of April 30, 1993) 1993 Pa. PUC LEXIS 91.  BLEW admits that service was rendered and that total payment was withheld, not just the disputed portions.  


BLEW’s failure to comply with the terms of the ICAs in its protesting the billed amounts which it has failed to pay since April 2008 does not constitute an emergency.  BLEW can stop the threat of termination simply by paying its bills or complying with the terms of the ICAs regarding disputed bills and escrow accounts.  There are ICAs in place which will be applied to determine the underlying reasonableness of the complaints and ultimate amounts due under the applicable rates.  BLEW’s failure to pay its bills caused its problems, and it is within BLEW’s ability to rectify it.  


While the failure to support even one of the four prongs of the regulation result in denial of the interim emergency order, the remaining three will be discussed to enable a full review of this denial.
 
2.
Whether the need for relief is immediate as long as Verizon has the right to disconnect service to BLEW prior to adjudication of BLEW’s complaint


Implicit in this statement is BLEW’s acknowledgment that Verizon has the right to disconnect its service without the emergency order.  BLEW states:


Regarding Section 3.6(b)(2), the need for relief is immediate.  The Commission’s Ratification Order precluded Verizon from disconnecting service until February 16, 2010 and directed BLEW to file a Petition for Interim Emergency Relief to address whether Verizon is precluded from disconnecting service prior to adjudication of BLEW’s complaint.  Therefore, the question of whether or not Verizon can disconnect service while BLEW’s complaint is pending needs to be immediately resolved to provide clarity and certainty to the parties.

BLEW Petition for Interim Emergency Relief, ¶ 19 at 9. 


The parties agree that Verizon’s notice of disconnection was rendered on
October 23, 2009, although the notice was not offered into evidence.  The parties also agree that BLEW had not paid its Verizon bills for any of its accounts since April 2009 until the day before the February 24, 2010 evidentiary hearing, when it provided copies of checks paid to three Verizon accounts dated February 23, 2010.  BLEW Exhibit 1.  These photocopies were offered into evidence to show compliance with the Commission directive that BLEW pay its Verizon bills going forward pending the resolution of the underlying dispute.  Ironically, Verizon’s evidence shows that these three checks were to pay only three of the seven accounts, and that the payments were due at least three days prior to the issuance date of the checks. 


In addition, BLEW intimates that the January 14, 2010 date of Commission ratification is the correct date from which to start paying Verizon bills, Tr. 122, but this is again disingenuous.  The Emergency Order signed by a single commissioner on January 8, 2010 was fully effective and directed full payment going forward “from the entry date of this order.”  This failure to comply with the Commission directive for even one month does not inspire confidence in BLEW’s willingness to continue to make payments for the duration of the proceeding, and should the Commission decide to grant BLEW’s request for an emergency order upon review of this order, the Commission should require that BLEW place the remainder of the disputed amount into escrow.


There is no doubt that the need for some action is immediate if BLEW is to continue to serve its customers, since the Commission’s Emergency Order expired on 
February 7, 2010 and there is currently no legal preventive measure in effect to keep Verizon from terminating services to BLEW, save agreement of Verizon counsel to not exercise termination before issuance of the order on the Petition for Interim Emergency Order.  Tr. 8.  However, that action need not be the Commission’s.  There would be no immediate need for Commission intervention if BLEW paid its bills or complied with the terms of the ICAs regarding creation of an escrow account containing the entire disputed amount. It must be said that BLEW is continuing to offer those services without the expense of paying its bills, which Verizon characterizes as anticompetitive.  On the other hand, Verizon – and its ratepayers -- are forced to bear those costs.  
3.
Whether the injury following disconnection would be irreparable because of the disruption of telecommunications services between Verizon and BLEW customers.


BLEW alleges that irreparable harm would ensue immediately following disconnection because BLEW customers would not be able to make or receive calls.  BLEW would lose customers and may not be able to recover the loss.  While this is true, it is a situation of BLEW’s own making.  As Verizon states:

BLEW has been gambling with the fate of its Pennsylvania business during this dispute with Verizon.  If BLEW’s true concern was protecting its customers from disconnection, it would have been properly billing and paying Verizon all along, and addressing any concerns about Verizon’s alleged over-billing through the billing dispute mechanisms available in the ICAs.  Instead, only when threatened with disconnection did BLEW concoct grievances against Verizon that are almost entirely unrelated to the charges Verizon has billed to BLEW (which BLEW did not dispute under the ICA), and steadfastly continued to refuse to pay Verizon for using Verizon’s network to terminate and transit traffic.  BLEW has had sufficient time to inform its customers of the pending disconnection and thus any resulting harm to its business reputation will be the direct result of its own inaction.  Verizon should not have to shoulder the financial responsibilities for BLEW’s delinquent behavior.
Verizon Response to Petition for Interim Emergency Order at 19.



In other words, harm that can be avoided by prudent, lawful behavior -- without Commission intervention -- does not qualify as “irreparable.”  In addition, 


We note that it is well settled in the law that financial harm is not irreparable.  It has been held by the Courts of the Commonwealth of Pennsylvania that irreparable injury is one which cannot be compensated for by damages.  Sameric Corporation v. Gross, 448 Pa. 497, 295 A.2d 277 (1972).  The Federal Courts have also propounded this theory.  Goadby v. Philadelphia Electric Company, 639 F.2s 117 and Virginia Petroleum Jobbers Assoc. v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958).  Accordingly, we are of the opinion, and so find, that the Complainant herein will not be irreparably harmed if we were to deny the instant Petition for Emergency Relief.

Crums Mill Associates, et al v. Dauphin Consolidated Water Supply Company, PUC Docket No. C-00934810 (Order entered April 16, 1993), 1993 Pa. PUC LEXIS 90 (request by owners of a new office building for interim emergency order directing water company to extend main on an expedited basis not an emergency).  


The Commonwealth Court has held:

In Brinks, Inc. v. Pa. Publ. Util. Comm’n, 76 Pa. Commonwealth Ct. 496, 464 A.2d 639 (1983 (Brinks II), this Court reversed the Commission’s temporary grant of authority because the Commission failed to find the existence of an emergency.  We held that a finding that economic detriment would result if the temporary grant were not issued did not amount to an “emergency” as a matter of law.  After a review of the record, we agree with the ALJ’s determination that the record is devoid of evidence of an emergency.  At best, adverse economic effects are speculative.  Therefore, the Commission’s order was not supported by substantial evidence.  The Peoples Natural Gas Co. v. Pa. Publ. Util. Comm’n, 555 A.2d 288, 291 (Pa. Cmwlth. Ct. 1989) 1989 Pa. Commw. LEXIS 123.  


BLEW has failed to provide substantial evidence to support a finding of irreparable harm.  

4.
Whether the relief requested is not injurious to the public interest and, in fact, is in the public interest to ensure that BLEW’s customers maintain access to telecommunications services.



BLEW sees no harm to the public interest in preventing Verizon from disconnecting services while the harm to the members of the public who subscribe to BLEW or who call customers of BLEW would ensue from disconnection.  BLEW points out that the escrow account containing $122,405.93 protects Verizon from injury.  Therefore, there is no public harm to requiring Verizon to continue to provide service to BLEW during the litigation of the dispute.


Verizon, however, points out that there are other ramifications to this action:


In addition, allowing BLEW to misuse the emergency order process to avoid paying Verizon while it litigates tangential and meritless arguments would invite other interconnecting carriers seeking to avoid the voluntarily-negotiated provisions of their own interconnection agreements to withhold payment for services rendered, knowing they can free-ride on another carrier’s network for as long as it takes to litigate meritless and unrelated claims.  BLEW should not be permitted to continue to receive the benefits of the ICAs without acknowledging or living up to its responsibilities and costs under the same contracts.  The ICAs, which were approved by this Commission, specifically require BLEW to pay Verizon and allow Verizon to disconnect service for non-payment after notice.
Verizon Response to Petition for Interim Emergency Order



Verizon is correct that there is a dangerous precedent to be set here if the Commission permits a carrier to enjoy free access to the facilities of another while ignoring the terms of negotiated and Commission-approved interconnection agreements.  While the public interest is not served by the loss of service to the approximately 2,000 customers of BLEW, the situation is one of BLEW’s own making.  BLEW can stop that loss of service at any time.


The Commission’s emergency relief regulations are set up to address the situation where the threatened actions of a utility must be prevented by Commission action because the other party or parties cannot change that utility’s behavior without Commission action.  Here, BLEW can change Verizon’s actions at any time, and emergency relief is properly denied.



Note that denial of the Petition for Emergency Order does not resolve the BLEW complaints against Verizon, and BLEW will be afforded an opportunity to challenge Verizon’s billing through the normal litigation proceedings.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaints filed by Buffalo-Lake Erie Wireless Systems, LLC against Verizon Pennsylvania, Inc. and Verizon North, Inc. at PUC Dockets C-2010-2158408 and C-2010-2158409 are consolidated for purposes of hearings and decision.


2.
That the Petition for Interim Emergency Relief filed by Buffalo-Lake Erie Wireless Systems, LLC against Verizon Pennsylvania, Inc. and Verizon North, Inc. is denied.



3.
That the underlying complaints filed by Buffalo-Lake Erie Wireless Systems, LLC against Verizon Pennsylvania, Inc. and Verizon North, Inc. at PUC Dockets C-2010-2158408 and C-2010-2158409 be scheduled for hearing.
Dated: March 2, 2010




____________________________________






Susan D. Colwell








Administrative Law Judge
BEFORE THE
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:

ORDER CERTIFYING QUESTION TO THE COMMISSION


On February 24, 2010, a hearing was held before me on the Petition for Interim Emergency Relief filed on February 16, 2010 by Buffalo-Lake Erie Wireless Systems, LLC, (BLEW) against Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively, Verizon) seeking an Interim Emergency Order prohibiting Verizon from disconnecting service to BLEW until final resolution of BLEW’s  complaints against Verizon.  


As a result of the evidence adduced at that hearing, an Order was issued which denied the Petition for Interim Emergency Relief.  Pursuant to 52 Pa. Code § 3.10(b), the question of granting or denial of relief by an interim emergency order shall be certified to the Commission as a material question to be processed in accordance with 52 Pa. Code § 5.305.



THEREFORE,



IT IS ORDERED:



1.
That the denial of the Petition for Interim Emergency Relief filed by Buffalo-Lake Erie Wireless Systems, LLC, in PUC Docket Nos. C-2010-2158408 and C-2010-2158409 attached to this certification is certified to the Commission as a material question requiring interlocutory review.

Dated:
March 2, 2010




__________________________________







Susan D. Colwell







Administrative Law Judge

C-2010-2158408 C-2010-2158409 - Buffalo-Lake Erie Wireless Systems Company LLC v. Verizon Pennsylvania Incorporated and Verizon North Incorporated
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�	While it appears that the intent of the Commission was to maintain the protection of the Emergency Order pending review of the denial by the administrative law judge, paragraph 2 established a 30-day effective period for the Emergency Order, which expired on February 7, 2010.  Therefore, staying the ALJ’s order does not provide additional protection from termination for BLEW.


�	The Notice mislabels the hearing as “Initial In Person Prehearing Conference,” but the parties were notified by e-mail sent later on February 19, 2010 that the hearing was the evidentiary hearing pursuant to the Petition for Interim Emergency Order.


�	The Commission’s regulations provide for a hearing following the issuance of an ex parte emergency order upon the request of the party against whom the order is entered.  Under that provision, the hearing would be held within ten days, resulting in a recommended decision to be evaluated at the next public meeting.  52 Pa. Code § 3.4.  The Emergency Order here instead directed BLEW to either file a formal complaint or notify its customers of impending disconnection within thirty days, thus removing the case from the regulations regarding ex parte emergency orders and placing it into the realm of interim emergency relief, 52 Pa. Code §§ 3.6-3.11.  However, the Emergency Order directed these actions without providing the continued protection of the emergency order itself, thus necessitating BLEW’s filing of the petition for interim emergency relief pending the outcome of the complaint proceeding.  


�	BLEW witness Gelfand states:  The reason why BLEW did not invoice was that BLEW doesn’t have the sophisticated invoicing systems as to what Verizon has.  And as a small company, to have such a capability in turn, it was not issued.  Tr. 86.  According to Verizon witness Sebring, BLEW had billed Verizon for traffic termination until April 2008.  Tr. 93.
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