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HISTORY OF THE PROCEEDING

On February 22, 2008, Choice One Communications of Pennsylvania Inc. (Choice One) and CTC Communications Corp. (CTC) (collectively, One Communications) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Verizon PA) and Verizon North, Inc. (Verizon North) (collectively, Verizon), Docket Numbers C-2008-2029477 and C-2008-2029479.  The Complaint alleged that Verizon was unlawfully imposing charges for Access Toll Connecting (ATC) Trunk Ports and E911/911 Dedicated End Office Trunk Ports in violation of the Public Utility Code, 66 Pa.C.S.A. § 101 et seq., the Commission’s rules and regulations, Verizon’s Tariffs Pa. P.U.C. No. 302 (Tariff 302) and No. 9 (Tariff 9), the Telecommunications Act of 1934; as amended (Telecommunications Act), and the interconnection agreements between the parties.

On April 4, 2008, Verizon filed an Answer and New Matter (Answer).  The Answer denied that Verizon had engaged in any unlawful acts respecting charging for ATC Trunk Ports and E911/911 Dedicated End Office Trunk Ports.
By Notice dated August 11, 2008, an Initial Prehearing Conference was scheduled for September 16, 2008, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Conference Order dated August 11, 2008.  The Prehearing Conference Order advised the parties with respect to Commission procedure, the need for attorney representation, required the submission of Prehearing Conference memoranda and directed the minimum contents thereof.

On August 25, 2008, Comcast Phone of Pennsylvania, LLC d/b/a Comcast Digital Phone and Comcast Business Communications, LLC d/b/a Comcast Long Distance (collectively, Comcast) filed a Petition To Intervene (Comcast Petition).
On September 9, 2008, Renardo L. Hicks, Esquire, and the law firm of Stevens & Lee entered an appearance on behalf of One Communications.  On that same date, One Communications filed its Prehearing Conference Memorandum and Motions for Admission pro hac vice for Russell M. Blau, Esquire, and Harry N. Malone, Esquire.
On September 9, 2008, Verizon filed its Prehearing Conference Memorandum and a proposed Protective Order.
On September 9, 2008, Comcast filed its Prehearing Conference Memorandum and Motions for Admission pro hac vice for Michael Sloan, Esquire, and Gregory J. Kopta, Esquire.

On September 15, 2008, Verizon filed its Response to the Comcast Petition.

On September 16, 2008, Comcast filed its Petition for Leave to Withdraw Intervention and Pro Hac Vice Motions (Comcast Withdrawal Petition).
The Initial Prehearing Conference convened as scheduled on September 16, 2008.  Representatives on behalf of One Communications and Verizon attended.  Among other things, a litigation schedule for the case was agreed to and the outstanding motions and Comcast Withdrawal Petition were addressed.  A transcript of the proceeding containing 8 pages was produced.

Pursuant to decisions made at the Initial Prehearing Conference, by Scheduling And Briefing Order dated September 16, 2008 (Scheduling Order), a litigation and briefing schedule was established for this case.

By Order Granting Admission Pro Hac Vice dated September 16, 2008, Russell M. Blau, Esquire, and Harry N. Malone, Esquire, were each admitted pro hac vice to represent One Communications in this case.
By Order dated September 16, 2008, the Comcast Withdrawal Petition was granted.
Under cover letter dated September 23, 2008, One Communications and Verizon jointly submitted a proposed Protective Order for use in this case.

The Protective Order (Protective Order) jointly submitted by the parties was issued on September 25, 2008.

Pursuant to the terms of the Scheduling Order, under cover letter dated October 21, 2008, One Communications served the written direct testimony of Pamela L. Fownes (Statement No. PLF-1), Gary J. Ball (Statement No. GJB-1), and Ricky G. Pigeon (Statement No. RGP-1).
By Hearing Notice dated October 28, 2008, an Initial and further Hearing was scheduled for February 3 and 4, 2009.

Pursuant to the terms of the Scheduling Order, under cover letter dated November 25, 2008, Verizon served the written rebuttal testimony of Peter J. D’Amico (Statement No. 1.0).
Pursuant to the terms of the Scheduling Order, under cover letter dated January 9, 2009, One Communications served the written surrebuttal testimony of Gary J. Ball (Statement No. GJB-2).

Under cover letter dated January 26, 2009, Verizon filed and served a Motion To Strike, Or Alternatively For Leave To Respond To Portions Of The Surrebuttal Testimony Of Gary J. Ball (Testimony Motion).  Attached to the Testimony Motion were selected pages of Statement No. GJB-2 with strike throughs of the language Verizon sought to have stricken and a copy of proposed written rejoinder testimony of Peter J. D’Amico (Statement No. 1.1).
Under cover letter dated January 30, 2009, One Communications filed and served its Opposition (Opposition) to Verizon’s Testimony Motion.
The Initial Hearing convened as scheduled on February 3, 2009.  Representatives of both One Communications and Verizon were present and prepared to proceed.  At the beginning of the hearing, the parties’ counsel stipulated to the admission without further authentication of One Communications Statements Nos. PLF-1 and RGP-1 and also to discovery responses by One Communications’ witnesses Pamela L. Fownes and Ricky G. Pigeon that were exhibits to Verizon Statement No. 1.0.  Verizon also waived cross-examination of One Communications’ witnesses Pamela L. Fownes and Ricky G. Pigeon.  Additionally, Verizon’s Testimony Motion was granted by refusing to strike any portions of One Communications’ Statement No. GJB-2 and allowing Verizon’s Statement No. 1.1 to be offered into evidence.  One Communications presented Gary J. Ball as its sole appearing witness and Verizon presented Peter J. D’Amico as its sole witness.  One Communications’ Statements Nos. GJB-1 and GJB-2 and Verizon’s Statements Nos. 1.0 and 1.1 were admitted into evidence, as were One Communications’ Cross-examination Exhibits Nos. 1, 2, 3, 4, 5 and 7.  A transcript of the proceeding containing 86 pages (numbered 9 through 94) was produced.  Because all evidence and witness examination and cross-examination was completed on February 3, 2009, the further Hearing scheduled for February 4, 2009, was canceled.
Consistent with a ruling made at the Initial Hearing, under cover letter dated February 10, 2009, One Communications served One Communications’ Supplemental Exhibits Nos. 1 through 8, consisting of Verizon responses to discovery.  On that same date, counsel for Verizon advised me that Verizon had no objection to One Communications’ Supplemental Exhibits Nos. 1 through 8 being admitted as evidence.
By Order Admitting Supplemental Exhibits Into The Evidentiary Record dated February 11, 2009, One Communications’ Supplemental Exhibits Nos. 1 through 8 were admitted into evidence in this case and One Communications was ordered to provide copies to the court reporter for inclusion in the record.

Under cover letter dated February 17, 2009, One Communications provided the copies of One Communications’ Supplemental Exhibits Nos. 1 through 8 to the court reporter for inclusion in the record.

Both One Communications and Verizon timely filed and served both Main and Reply Briefs on March 5, 2009, and April 2, 2009, respectively.  In accordance with the provisions of the Scheduling Order, the record closed on April 2, 2009.

In accordance with a request made at the Initial Hearing for decisions by any other State public utility commissions dealing with the issues in this case, under cover letter dated April 10, 2009, One Communications filed and served me and Verizon with a copy of the Massachusetts Department of Telecommunications and Cable decision in Complaint of Choice One Communications of Massachusetts Inc., Conversent Communications of Massachusetts, LLC, CTC Communications Corp., and Lightship Telecom, LLC (collectively, “One Communications”), Concerning Alleged Unlawful Charges Imposed by Verizon New England Inc., d/b/a Verizon Massachusetts for Access Toll Connecting Trunk Ports and E911/911 Dedicated End Office Trunk Ports, D.T.C. 08-3 (April 9, 2009) (Massachusetts Decision)  Inasmuch as the record in this case had closed, the Massachusetts Decision should not have been filed, but merely served on me and Verizon.
By letter dated April 27, 2009, Verizon filed and served its “response” to the Massachusetts Decision.  This filing is also improper.  The record in this case had closed on April 2, 2009.  Verizon did not avail itself of the proper procedures to reopen the proceeding, see, 52 Pa.Code § 5.571, but merely filed its letter as though it had the right to do so.  Furthermore, the request for a copy of a decision of any other State public utility commission deciding a case similar to this one was made only for my convenience.  I could obtain such a decision on my own as it would be a public record in the jurisdiction involved.  The Massachusetts Decision should not have been filed by One Communications, but merely served on me and Verizon.
By letter dated May 6, 2009, One Communications filed and served its “response” to Verizon’s April 27, 2009 letter.  Obviously, this filing is also improper, though understandable.

The Massachusetts Decision, Verizon’s April 27, 2009 letter “response” thereto, and One Communications’ May 6, 2009 letter “response” will all be stricken from the record in this case.  Striking the Massachusetts Decision from the record in this case does not mean, however, that it is not available for reference just as any other relevant decision of a court or an administrative agency would be.  Neither Verizon’s nor One Communications’ letter “responses”, on the other hand, are properly used for any purpose in deciding this case.
FINDINGS OF FACT

1.
Verizon PA and Verizon North are incumbent local exchange carriers (ILECs) in portions of Pennsylvania and provide (among other services) local telephone service to Pennsylvania residents and businesses in those areas.

2.
Verizon also operates access tandem switches, which connect telephone carrier networks for the mutual exchange of long distance traffic among interexchange carriers (IXCs), local exchange carriers (LECs) and wireless carriers (WCs).

3.
An access tandem switch allows long distance traffic to be routed from IXCs to other carriers’ local end users and from those end users to IXCs.

4.
Only telephone carrier networks directly connect to a tandem switch; end-user customers do not.

5.
Choice One and CTC are competitive local exchange carriers (CLECs) also serving customers in areas of Pennsylvania.

6.
To allow its local customers to send and receive long distance calls, One Communications’ network must be connected in some fashion to the networks of IXCs.

7.
While such traffic exchange could be accomplished by directly connecting One Communications’ network to each IXC, One Communications instead exchanges traffic with IXCs through Verizon’s access tandems.

8.
ATC Trunks are used by One Communications to provide interstate and intrastate switched access services to IXCs in conjunction with Verizon. In this arrangement, Verizon provides transport from the IXC’s premises to the access tandem, and tandem switching, while One Communications provides transport from the access tandem to the local switch (or “end office”), and local switching.

9.
One Communications and Verizon have entered into interconnection agreements (ICAs) that govern various aspects of the relationship between them, including requirements of the federal Telecommunications Act for interconnection of networks and use of Verizon’s facilities.

10.
There are four separate ICAs, as each of the two One Communications CLECs has an ICA with each of the two Verizon ILECs.

11.
The ICAs between Verizon and One Communications, among other things, allow One Communications to elect to subtend Verizon’s access tandem switch for the transmission and routing of long distance traffic.

12.
By subtending Verizon’s tandem switch, One Communications can exchange traffic with any IXC that has its own direct connection to Verizon’s access tandem, instead of those parties directly connecting to each other.

13.
Where One Communications elects to exchange traffic with IXCs by subtending a Verizon tandem instead of interconnecting directly with the IXCs, the interconnection agreements require One Communications to “establish Access Toll Connecting Trunks” (ATC Trunks) to provide a path for long distance traffic to flow between One Communications’ network and the Verizon tandem.

14.
Three of the four ICAs between Verizon and One Communications in Pennsylvania (Choice One/Verizon PA ICA § 6.2; CTC/Verizon PA and CTC/Verizon North ICAs, § 9.2) expressly require that One Communications “shall establish” ATC Trunks “to enable” IXCs “to originate and terminate traffic to and from [One Communications’] Customers.”  These ATC Trunks must “enable” IXCs “to originate and terminate traffic to and from [One Communications’] Customers” and be “used solely for the transmission and routing of Exchange Access to allow [One Communications’] Customers to connect to or be connected to the interexchange trunks of any Interexchange Carrier which is connected to a [Verizon] Tandem.”  The agreements further explain that the ATC Trunks must connect One Communications’ office to the Verizon tandem.

15.
The agreement between Choice One and Verizon North does not use the term “access toll connecting” or “ATC” Trunk, but it similarly allows Choice One the option to “rout[e]” IXC traffic “through a [Verizon North] access tandem,” and states that “[Verizon North] requires separate trunk groups from [Choice One] to originate and terminate interLATA calls and to provide Switched Access Service to IXCs.”

16.
The ATC Trunks carry only long distance traffic destined to or coming from One Communications’ network to be exchanged with the IXCs.  They carry no local traffic.

17.
The CTC/Verizon PA and CTC/Verizon North ICAs state that the ATC Trunks must be established “pursuant to applicable access Tariffs.”

18.
The Choice One/Verizon PA ICA provides that [Verizon’s] rates and service for use by [Choice One] in the carriage of Toll Traffic shall be subject to [Verizon’s] tariffs for Exchange Access Service.”

19.
The Choice One/Verizon North ICA states that for “CLEC Dedicated Transport” Verizon North “will charge special access and/or switched access rates from the applicable [Verizon North] intrastate access tariff.”

20.
One Communications may provision its ATC Trunks connecting its network to the tandem over its own facilities or may obtain dedicated transport for that purpose from Verizon.

21.
For each of its ATC Trunk groups in Pennsylvania, One Communications has self-provisioned the facility up to One Communications’ collocation arrangement at the access tandem building and then leased the remainder of the trunk facility from the collocation to the access tandem from Verizon.

22.
An ATC trunk does not connect directly to the access tandem switch.  It must connect to a switch port that connects the trunk to the tandem switch.

23.
The tandem consists of a switch matrix to establish a connection between an incoming trunk and all of the other trunks connected to the tandem, in order to be able to complete a call.

24.
Without the port, the trunk could not connect to the tandem and therefore would be useless because the traffic would not flow to or from the tandem.

25.
Verizon bills One Communications the dedicated tandem trunk port rate set forth in its interstate or intrastate access tariffs for those ports.  For Verizon PA the charge is apportioned between the interstate and intrastate rates based on percentage interstate use as reported by One Communications, but for Verizon North no apportionment is necessary because One Communications has reported only intrastate usage.

26.
Verizon bills One Communications the dedicated tandem trunk port rate set forth in Verizon PA, Tariff Pa. P.U.C. No. 302 and Verizon North, Tariff Pa. P.U.C. No. 9 for intrastate traffic and Verizon PA, Tariff F.C.C. No. 1, based on reported interstate jurisdictional use.

27.
The dispute in this case arose when Verizon notified One Communications in 2007 that it would make an adjustment to its billing of “dedicated tandem trunk ports” associated with ATC Trunks.  Verizon’s notice stated that it had determined it had under-billed these charges previously, due to the erroneous application of a jurisdictional allocation factor, but that it would begin assessing them going forward and would impose a one-time charge to collect unbilled charges for the prior two years.

28.
One Communications disputed the back-billed dedicated tandem trunk port charges and the charges billed by Verizon after August 2007 on 14 trunk groups.  One Communications did pay dedicated tandem trunk port charges on two trunk groups comprising 360 trunks.

29.
One Communications has 14 ATC trunk groups in Pennsylvania and the total disputed charges are approximately $1,198,875 as of October 21, 2008 (and have continued to accrue).

30.
The “dedicated tandem trunk port” is a rate element specified in Verizon PA’s Tariff Pa. P.U.C. No. 302, §§ 6.1.3(B)(3), 6.8.1(F)(5), and Verizon North’s Tariff Pa. P.U.C. No. 9, § 4.2.3(A)(1).  In both tariffs, the rate element is $12.00 per voice grade trunk, and is assessed monthly.

31.
The tariff provisions [Verizon PA’s Tariff Pa. P.U.C. No. 302, §§ 6.1.3(B)(3), 6.8.1(F)(5), and Verizon North’s Tariff Pa. P.U.C. No. 9, § 4.2.3(A)(1)] were filed in compliance with Order Paragraph 3d of  the Commission’s Opinion and Order entered July 28, 2004, in AT&T Communications of Pennsylvania, LLC v. Verizon North Inc. and Verizon Pennsylvania Inc., Docket Numbers C-20027195, P-00930715, and P-00001854, which directed Verizon PA and Verizon North to align their intrastate switched access rate structures with the interstate structure.

32.
Verizon’s dedicated tandem trunk port charges were introduced into the Verizon interstate tariffs in compliance with the FCC’s Access Reform Order, Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Rcd 15982 (1997).

33.
The FCC Access Reform Order required incumbent LECs to restructure their charges for switched access transport.  Among other things, the FCC required LECs to phase out the “residual interconnection charge” that had previously been part of the transport rate structure, and to establish a new “flat-rated charge to recover the costs of dedicated trunk ports on the serving wire center side of the tandem.”  12 FCC Rcd 15982 paras. 167, 174.

34.
Every long-distance call that is routed through an access tandem switch must make use of two trunk ports: one for the connection between the IXC and the tandem switch, and one for the connection between the tandem switch and the end office (or local) switch.

35.
The FCC’s Access Reform Order consistently refers to the connection between the IXC and the tandem switch as the “serving wire center side” of the tandem, and the connection between the tandem switch and the end office (or local) switch as the “end office side” of the tandem.

36.
Under the transport rate structure adopted by the FCC in 1997, Verizon recovers the costs of dedicated trunk ports on the serving wire center side of the tandem through flat-rated monthly charges billed to the IXCs.

37.
For interexchange calls that originate or terminate at a Verizon end office, Verizon treats the trunk that connects the Verizon end office to the Verizon tandem as a common trunk that is not subject to a dedicated tandem trunk port charge.

38.
For interexchange calls that originate or terminate at the end office of an independent (non-Verizon) ILEC subtending a Verizon access tandem, Verizon treats the trunk that connects the independent ILEC end office to the Verizon tandem as a common trunk that is not subject to a dedicated tandem trunk port charge.

39.
For interexchange calls that originate or terminate at a One Communications end office, Verizon treats the ATC Trunk as a dedicated trunk and has assessed dedicated tandem trunk port charges on such trunks.

40.
Verizon’s tandem switching charge is billed as a uniform amount on all minutes of use regardless of whether the call originates or terminates at a Verizon end office, an independent ILEC end office, or a One Communications end office.

DISCUSSION

As the proponent of a rule or order, that is, the party seeking affirmative relief from the Commission, One Communications has the burden of proof in this matter.  66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, One Communications must show that Verizon is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Verizon issued Industry Notices dated May 25, 2007 and August 20, 2007 informing all CLECs operating in Pennsylvania that it would bill them for “dedicated tandem trunk port” charges on all ATC Trunks.  Verizon claimed that it had under-billed these charges previously, but that it would begin assessing them going forward and would impose a one-time charge to collect unbilled charges for the prior two years.  Verizon’s Industry Notices specifically identified Verizon’s intrastate switched access tariffs as the basis for assessing these charges.

Verizon sent initial invoices for these services to One Communications in August and September 2007, and has billed One Communications for these charges every month since.  One Communications has continuously disputed the charges.

An ATC Trunk is a dedicated transmission facility that carries interexchange carrier switched access traffic between a Verizon access tandem switch and a One Communications (or other CLEC) local dial tone switch.  The trunks are established to enable One Communications and Verizon to jointly provide switched access service to third-party IXCs.  The issue in this case is whether Verizon is entitled to bill One Communications a dedicated trunk port charge for connecting these ATC trunks to Verizon’s tandems.

As the Federal Communications Commission (FCC) has explained, a LEC “end office” is a switching office to which end user loops are connected.  See, Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Rcd 15982 ¶ 158 & n.215 (1997) (Access Reform Order); CC Docket No. 96-262, Notice of Proposed Rulemaking, 11 FCC Rcd 21354 ¶¶ 25-26 (1996) (Access Reform NPRM).  In order to connect to their customers, and the end users that their customers call, IXCs must find a way to send and receive traffic to and from every end office switch operated by every local telephone company.  While it might be theoretically possible to connect directly to every end office, in practice IXCs establish direct connections only where their customers originate or terminate high enough volumes of traffic to justify the expense of a direct connection.  For other end offices, IXCs connect indirectly through an access tandem switch.

All the end office switches in a given area subtend an access tandem serving that area.  This tandem configuration allows an IXC to reach a large number of end user customers through a single interconnection point.
Verizon’s Pennsylvania tariffs follow FCC rules prescribing how LECs such as Verizon will recover the costs of providing tandem switched access service to IXCs.  Tandem switched access service allows IXCs to route calls originated from, or terminated to, individual end users through Verizon’s tandem switch, rather than by a direct connection to the end office that serves those end users.

The FCC’s rules specify how a LEC may recover the costs of the elements that comprise tandem switched service, including “switch ports,” which are the facilities on the switch to which IXC dedicated trunks and ATC trunks are connected to carry traffic to, or away from, the switch.  The FCC has authorized LECs to recover the cost of the switch port connecting the dedicated trunk between the LEC tandem and the IXCs via a flat monthly charge to the specific IXC to which that port is dedicated.  LECs recover the other costs of the tandem access switch through per-minute of use (MOU) tandem switching charges paid by all IXCs that send or receive access traffic through that tandem access switch.  Verizon collects these MOU and dedicated charges from the IXCs through its tariffed access charges.

While in many cases the end office serving the end user is operated by the same LEC that operates the access tandem, there have long been exceptions where the tandem switch and the end office serving the customer are owned by different LECs.  Originally, such arrangements usually involved so-called “independent” telephone companies (typically smaller, rural telephone companies) that operated one or a few end offices, but physically connected those end offices to a larger LEC’s tandem.  IXCs used Verizon’s access tandems to connect to these smaller LECs.  Since the enactment of the Telecommunications Act of 1996 (Act), CLECs, too, have had end office switches that are configured to subtend the large ILECs’ tandem switches, putting them in the same position as the independent telephone companies.
When the end user making or receiving a long distance call is served by one LEC’s end office that connects to a different LEC’s tandem switch, the IXC obtains access services from both LECs: the LEC with the end office provides end office switching and related functions, while the LEC with the tandem provides tandem switching.  This is known as “jointly provided switched access”, and billing for this arrangement is known as “meet point billing.”  See, Access Billing Requirements for Joint Service Provision, CC Docket No. 87-579, Phase II, DA 88-1544 (released Oct. 4, 1988) (available at 1988 WL 488227 (F.C.C.)).
Meet point billing arrangements for jointly provided switched access were established around the same time as the AT&T divestiture.  They first arose when IXCs sought originating and terminating access to the end-user customers of independent LECs with which the IXCs were not interconnected directly.  When the Act permitted CLECs to operate in all 50 states, the meet point billing arrangements were extended to CLECs.  CLECs stand in the same shoes, and have the same rights, as the independent LECs for whom the meet point billing arrangements were established in the first place   See, Access Charge Reform, CC Docket No. 96-262, 8th Report & Order and 5th Order on Reconsideration, 19 FCC Rcd 9108, ¶ 16, n.54 (2004).
This arrangement is reflected in Diagram 1, which is taken from the Alliance of Telecommunications Industry Standards (ATIS) Multiple Exchange Carrier Access Billing (MECAB) Guidelines.
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Diagram 1: MECAB Diagram

As the note to this MECAB diagram explains, each LEC in this arrangement is responsible for billing the IXC for its “portion of access [provided] to the IXC.”  The MECAB Guidelines are expressly incorporated into the FCC’s rules and the parties’ interconnection agreements.

Although access charges date back to the 1980s, the current pricing regime traces its origin to the FCC’s 1997 Access Reform Order, which was directed at bringing LEC switched access service “rate structure[s] … into line with the cost causation principles” reflected in the Act.  In general, the FCC required that non-traffic sensitive (NTS) costs incurred to serve particular switched access customers (facilities “dedicated” to the service of individual IXC customers) should be recovered through flat fees on those customers.  Access Reform Order ¶ 127.  The cost of facilities used to serve multiple switched access customers (common or shared facilities) the FCC ruled, should be recovered through usage-based rates.  This rate structure assures that those who make the most use of the shared facilities pay an appropriate portion of the costs of those facilities.

Applying these principles, the FCC identified the following network elements relevant to this case, the costs of which LECs were authorized to recover from IXCs through access charges:

1)
entrance facilities, which are dedicated transport facilities that IXCs lease to connect to the LEC network at the “LEC Serving Wire Center” (identified as (2) in Diagram 2), Access Reform Order ¶ 152;

2)
dedicated transport facilities, which connect the LEC Serving wire center with the access tandem (identified as (7) in Diagram 2), Access Reform Order ¶ 158; and 

3)
common transport facilities, through which traffic is routed between the end office switch and the access tandem (identified as (5) in Diagram 2), Access Reform Order ¶ 158.

This network architecture is reflected in Diagram 2, below, which comes from the Access Reform NPRM.
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Diagram 2

ILEC Switched Transport Network Depicted in NPRM

The FCC described the call flow (outbound-from-the-end-user-caller) represented in Diagram 2 as follows:

Tandem-switched transport uses trunks that are shared among many IXCs and the LEC itself to carry traffic between the end office and a tandem switch.  The tandem switch routes IXC traffic onto an appropriate dedicated trunk that runs between the tandem switch and the serving wire center.

Access Reform Order ¶ 158.

The FCC authorized the imposition of access charges accordingly.  IXCs pay flat rates for entrance facilities and dedicated transport from the serving wire center to the tandem and per-minute-charges for shared facilities, i.e., switching and common transport from the tandem to the end office.

The FCC also authorized ILECs to establish “a flat-rated charge to recover the costs of dedicated trunk ports on the serving wire center side of the tandem.”  Access Reform Order ¶ 167 Verizon admits that it imposes this charge on IXCs pursuant to its tariff for the trunks connecting each IXC’s point of presence (POP) to a Verizon access tandem.  In addition to billing IXCs this dedicated tandem port charge, Verizon also seeks to impose an additional “dedicated” tandem port charge on CLECs for the ATC trunks that connect CLEC end offices with Verizon’s access tandem.

The Dedicated Tandem Trunk Port charge that Verizon has billed to One Communications is an element of Verizon’s switched access tariff.  Verizon is entitled to bill that charge only to the extent it is provided for by the filed terms of its tariff.  66 Pa.C.S.A. §§ 1302, 1303.  Under the facts of this case, however, One Communications is not purchasing switched access service at all; therefore, it cannot be liable for a rate element, such as the Dedicated Tandem Trunk Port charge, that appears only in the switched access section of Verizon’s tariffs.  Uncontroverted evidence (Verizon Statement 1.0 at 11 (line 12) – 12 (line 22) and Exhibit D’Amico Rebuttal 3) established that only the switched access sections of Verizon-Pennsylvania’s Tariff Pa. P.U.C. No. 302, Section 6, and Verizon-North’s Tariff Pa. P.U.C. No. 9, Section 4, serve as Verizon’s basis for the billed charges.
The conclusion that One Communications is not purchasing switched access service from Verizon when it provisions a dedicated trunk between its own dial tone switch and Verizon’s access tandem is supported by the Act, the FCC’s implementing decisions, and the terms of Verizon’s own tariff.

Under Section 251(c)(2) of the Act, ILECs have an obligation to provide “interconnection with the local exchange carrier’s network for the transmission and routing of telephone exchange service and exchange access” at cost-based rates in accordance with Section 252.  47 U.S.C. § 251(c)(2) (emphasis added).  The provision of dedicated facilities to CLECs for use as ATC trunks is an interconnection service, not an access service; ILECs cannot unilaterally apply access charges to interconnection arrangements without violating this provision of the Act.

In Petition of WorldCom, Inc. Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-251, Memorandum Opinion and Order, 17 FCC Rcd 27039 (2002) (Worldcom Arbitration Order) the FCC Common Carrier Bureau
 found that:

the [ATC Trunking] services in question constitute the joint provision of switched exchange access services to IXCs by WorldCom and Verizon, both operating as LECs.  Therefore, we agree with WorldCom that, when the parties jointly provide such exchange access, Verizon should assess any charges for its access services upon the relevant IXC, not WorldCom.  We further agree with WorldCom that it has the right to purchase unbundled dedicated transport from Verizon to provide IXCs with access to WorldCom’s local exchange network.  Therefore, Verizon may not require WorldCom to purchase trunks out of Verizon’s access tariffs in order for WorldCom to provide such exchange access.

Worldcom Arbitration Order ¶ 177.
The Maryland Public Service Commission relied upon the FCC’s Worldcom Arbitration Order in holding that:

When two local exchange carriers jointly provide such exchange access, Verizon should assess any charges for its access services upon the relevant interexchange carrier, not upon the other local exchange carrier. ... By the same token, the service provided by Verizon to AT&T operating as a local exchange carrier, is interconnection for the purpose of providing exchange access, and interconnection must be priced at TELRIC rates, pursuant to Sections 251(c)(2)(D) and 252(d).

Petition of AT&T Communications of Maryland, Inc. for Arbitration, Md. P.S.C. Case No. 8882, Order No. 79250 (Jul. 7, 2004) (Maryland Order).

Most importantly, Verizon’s own tariffs upon which it relies define switched access service in such a way as to exclude from the definition the relationship that exists here between One Communications and Verizon.
Verizon PA’s Tariff No. 302, section 6.1, describes “Switched Access” as follows:

Switched Access Service which is available to customers for their use in furnishing their services to end users, provides a two-point electrical communications path between a customer's premises and an end user’s end office. …

Switched Access Service provides for the use of common terminating, switching and trunking facilities of the Telephone Company’s public switched network by customers for their use in furnishing their services. …

Switched Access Service provides end users the ability to originate calls to a customer’s premises, and to terminate calls from a customer’s premises to an end user in the LATA associated with the specific service category provided.

Tariff Pa. P.U.C.-No. 302, Ninth Revised Sheet 152.

Verizon North Tariff Pa. P.U.C.-No. 9, Section 4.1, contains very similar provisions.
The “customers” referred to in the Verizon tariffs are IXCs, not One Communications.  It is the IXCs’ end users, not One Communications’, that are enabled to make and receive calls via the joint provision of switched exchange access services that are being provided by One Communications and Verizon.  The sole purpose of the ATC trunks, obtained by interconnection between One Communications and Verizon, is to provide switched access service to IXCs.  The traffic that passes over these ATC trunks is all IXC traffic.  The charges for the provisioning of this switched access service is placed on the IXCs in accordance with the FCC’s Access Reform Order.  As contended by One Communications, it is the fact that these ATC trunks only carry IXC traffic that makes them “dedicated”.  Verizon’s argument that “dedicated” means that the ATC trunks only carry traffic to and from One Communications’ end users is wrong.
Further buttressing the conclusion that One Communications is not liable for Verizon’s Dedicated Tandem Trunk Port charge is the fact that by Verizon’s tariffs own terms, the dedicated tandem port element only applies to every activated Direct Trunked Transport trunk which terminates on the serving wire center side of the access tandem.  Verizon PA Tariff Pa. P.U.C. No. 302, §§ 6.1.3(B)(3), 6.8.1(F)(5); Verizon North Tariff Pa. P.U.C. No. 9, § 4.2.3(A)(1)
.  The port charge at issue here, however, is for the port that terminates a trunk connecting One Communications to Verizon on the end office side of the access tandem.

Verizon erroneously claims that there is a serving wire center somewhere in the path between its tandem switch and a CLEC end office.  But this ignores the FCC’s network topology, in which there is only one “serving wire center” between an end user and an IXC’s POP – and it is the LEC serving wire center to which the IXC connects.  Indeed, Verizon’s own tariffs conflict with its position in this proceeding, as the following diagram, which comes from Verizon’s state access tariff, demonstrates:

[image: image3.emf]
Diagram 3: Verizon PA Tariff No. 302

Verizon’s contention that there are two serving wire centers – one on each “side” of the access tandem – disregards the nomenclature the FCC has used.  Access service is provided to link an IXC with an end user, who is served by some LEC’s end office.  Only by ignoring One Communication’s end office – and thus, the end user – can Verizon suggest that the “end office” side of its tandem is the “serving wire center” side as well.  To the contrary, as the FCC’s Access Reform Order and Verizon’s own tariffs make clear, (1) tandem switched access service arrangements are established to serve customers who are purchasing access services, i.e., IXCs, and (2) the “end office” and the “serving wire center” are distinct network elements, and the call path contains only one of each.

For the reasons set forth above, I find that One Communications is not liable for any Dedicated Tandem Trunk Port charge billed by Verizon.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon One Communications.

3.
To establish a sufficient case and satisfy the burden of proof, One Communications must show that Verizon is responsible or accountable for the problem described in the Complaint.
4.
A showing that Verizon is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.
5.
A preponderance of the evidence is accomplished by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

6.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

7.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

8.
Where One Communications elects to subtend a Verizon access tandem switch to exchange traffic with IXCs, One Communications must establish a working path for long distance traffic to flow from its network to the access tandem.  This path is referred to as an ATC Trunk.

9.
One Communications may lease facilities from Verizon in order to establish its ATC Trunk, or a portion of it.

10.
If One Communications leases Verizon facilities to establish all or part of its ATC Trunk, then it must pay Verizon for those facilities.

11.
One Communications and Verizon are engaged in the joint provision of switched access services to IXCs.

12.
Facilities established for the purpose of connecting a CLEC’s network to an ILEC’s network for the “transmission and routing of … exchange access” traffic are interconnection facilities under 47 U.S.C. § 251(c)(2), and the rates, terms, and conditions for such access must be determined by an interconnection agreement reached pursuant to the provisions of 47 U.S.C. § 252.

13.
ATC Trunks fall within the class of interconnection facilities.

14.
Interconnection facilities are not switched access services and are not subject to switched access tariffs.

15.
The ICAs entered into between One Communications and Verizon do not contain any express agreement by One Communications to pay switched access charges in general, or dedicated tandem trunk port charges in particular, with respect to ATC Trunks.

16.
The two ICAs between Choice One and Verizon do not refer to access tariffs at all in connection with the establishment of ATC Trunks.

17.
The two ICAs between CTC and Verizon both contain the following language:

CTC shall establish Access Toll Connecting Trunks pursuant to applicable access Tariffs by which it will provide Switched Exchange Access Services to Interexchange Carriers to enable such Interexchange Carriers to originate and terminate traffic to and from CTC’s Customers.

18.
This provision in the two ICAs between CTC and Verizon does not expressly or implicitly require CTC to pay switched access charges for interconnection facilities.

19.
The language of the provision in the two ICAs between CTC and Verizon refers to CTC’s own switched access tariffs, which contain the terms governing the provision of switched access service over the ATC Trunks to IXC access customers.

20.
One Communications is not purchasing switched access service from Verizon; it is purchasing a dedicated, point-to-point circuit that does not provide any access to end users.

21.
One Communications cannot use an ATC Trunk to originate calls from, or terminate calls to, Verizon end users, which is the essence of switched access service.

22.
Even if some provision of Verizon’s access tariffs did apply, the switched access section of the tariffs (which contains the dedicated tandem trunk port charge) would not be applicable to the situation here.

23.
The Verizon access tariffs were filed in compliance with this Commission’s order to align the intrastate rate structure with the interstate rate structure.

24.
The interstate rate structure was dictated by the FCC’s 1997 Access Reform Order, which calls for the dedicated tandem trunk port charge to be applied to trunks on the “serving wire center side” of the tandem.

25.
In its 1997 Access Reform Order the FCC consistently used the term “serving wire center side” to designate the connection between the IXC’s premises and the access tandem, while it used the “end office side” to designate the connection between the access tandem and the end office switch.

26.
ATC Trunks connect to the end office side of the access tandem, and therefore are not subject to dedicated tandem trunk port charges.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. filed February 22, 2008, against Verizon Pennsylvania Inc. and Verizon North, Inc. at Docket Numbers C-2008-2029477 and C-2008-2029479 is sustained.

2.
That upon the entry of a final order by the Pennsylvania Public Utility Commission in the above-captioned case Verizon Pennsylvania Inc. and Verizon North, Inc. discontinue the imposition of Access Toll Connecting Trunk Port charges on Choice One Communications of Pennsylvania Inc. and CTC Communications Corp.
3.
That within 60 days of the entry of a final order by the Pennsylvania Public Utility Commission in the above-captioned case Verizon Pennsylvania Inc. and Verizon North, Inc. reimburse Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. for any and all Access Toll Connecting Trunk Port charges previously paid to them by Choice One Communications of Pennsylvania Inc. and CTC Communications Corp.
4.
That within 60 days of the entry of a final order by the Pennsylvania Public Utility Commission in the above-captioned case Verizon Pennsylvania Inc. and Verizon North, Inc. credit the accounts of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. for all assessed but unpaid Access Toll Connecting Trunk Port charges.
5.
That the decision of the Massachusetts Department of Telecommunications and Cable in Complaint of Choice One Communications of Massachusetts Inc., Conversent Communications of Massachusetts, LLC, CTC Communications Corp., and Lightship Telecom, LLC (collectively, “One Communications”), Concerning Alleged Unlawful Charges Imposed by Verizon New England Inc., d/b/a Verizon Massachusetts for Access Toll Connecting Trunk Ports and E911/911 Dedicated End Office Trunk Ports, D.T.C. 08-3 (April 9, 2009), the letter dated letter dated April 27, 2009, constituting the response of Verizon Pennsylvania Inc. and Verizon North, Inc. to that decision, and the letter dated May 6, 2009, constituting the response of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. to the April 27, 2009 letter, are all stricken from the record in this case as being improperly filed.
6.
That the record at Docket Numbers C-2008-2029477 and C-2008-2029479 be marked closed.

Date: May 12, 2009
___________________________________

Wayne L. Weismandel


Administrative Law Judge

�	The portion of the Complaint dealing with E911/911 Dedicated End Office Trunk Ports was not pursued in the litigation of this case.


�	This order was adopted by the Bureau on delegated authority, and therefore has the same legal force and effect as a full FCC decision. 47 U.S.C. § 155(c)(3).





�	Verizon North’s tariff does not contain the words “serving wire center” in its description of the dedicated tandem trunk port charge.  However, as noted earlier, the Commission required both Verizon companies to bring their intrastate switched access rate structure into alignment with the interstate structure, and the FCC Access Reform Order expressly permits dedicated trunk port charges only for trunks terminating on “the serving wire center side” of an access tandem.  Therefore, Verizon North’s tariff must be construed as imposing such charges only to the extent authorized by the FCC.
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