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PA PUBLIC UTILITY COMMISSION 
SECRETARY'S BUREAU 

VIA F E D E R A L E X P R E S S 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

Re: Joint Application of West Penn Power Company doing business as Allegheny 
Power, Trans-Allegheny Interstate Line Company and FirstEnergy Corp. for a 
Certificate of Public Convenience Under Section 1102(A)(3) ofthe Public Utility 
Code Approving a Change of Control of West Penn Power Company and Trans-
Allegheny Interstate Line Company, Docket Nos. A-2010-2176520, A-2010-2176732 

Dear Secretary Chiavetta: 

Enclosed for filing in the above-referenced proceeding are an original and three copies ofthe 
Answer of West Penn Power Company, Trans-Allegheny Interstate Line Company, and 
FirstEnergy Corp. In Opposition To Direct Energy Services' Motion To Dismiss Objections And 
Compel Response To Its Set I Interrogatories. Pursuant to 52 Pa. Code §1.11 (a)(2), the enclosed 
Answer shall be deemed filed on July 19, 2010, which is the date it was deposited with Federal 
Express as shown on the Federal Express delivery receipt. 

As evidenced by the attached Certificate of Service, copies ofthe Answer are being served on 
the Administrative Law Judges and all parties ofrecord. Also enclosed is an additional copy of 
this letter and ofthe Answer, which we request be date-stamped as evidence of filing and 
returned to us in the stamped, pre-addressed envelope provided. 

Thomas P. Gadsden 

Enclosures 
c; Per Certificate of Service (w/encls.) 
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ANSWER OF WEST PENN POWER COMPANY, TRANS-ALLEGHENY INTERSTATE 
LINE COMPANY, AND FIRSTENERGY CORP. 

IN OPPOSITION TO DIRECT ENERGY SERVICES' MOTION TO DISMISS 
OBJECTIONS AND TO COMPEL RESPONSE TO ITS SET I INTERROGATORIES 

Pursuant to 52 Pa. Code § 5.342(g)(1), West Penn Power Company ("West Penn"), 

Trans-Allegheny Interstate Line Company ("TrAILCo"), and FirstEnergy Corp. ("FirstEnergy"; 

collectively, the "Companies" or "Joint Applicants") hereby submit this Answer opposing Direct 

Energy Services' ("Direct Energy") Motion to Dismiss the Companies' Objections to Direct 

Energy Set I Interrogatory Nos. 1, 2(a), 5(b), 5(c), 5(d), (10)(a)(ii), 13, 14, 17, 18, 19(b)(i), 21, 

22 and 24(b) and to Compel the Companies to Answer ("Motion"). A copy ofthe Interrogatories 

and Objections was appended to Direct Energy's Motion. 

I. INTRODUCTION AND OVERVIEW 

On July 12, 2010, the Companies filed Objections to certain Interrogatories propounded 

by Direct Energy citing the Commission regulations which limit discovery to information 

relevant to the subject matter ofthe proceeding, 52 Pa. Code § 5.321, and prohibit discovery 

which would "cause unreasonable annoyance, embarrassment, oppression, burden or expense" to 



a party. 52 Pa. Code § 5.361. As explained below, Direct Energy's Motion should be denied 

because its Interrogatories request information that is clearly outside the scope ofthis proceeding 

and which Direct Energy is not entitled to obtain. 

II. RESPONSE TO DIRECT ENERGY'S CONTENTIONS REGARDING SET I 
INTERROGATORIES 1 AND 2(A) 

The Joint Applicants have objected to Direct Energy's Interrogatories on two primary 

bases, neither of which Direct Energy has demonstrated in its Motion support its requested relief. 

First, Direct Energy is seeking detailed infonnation about a potential transaction involving West 

Penn and TrAILCo and an unrelated third-party referred to as "Company A." The transaction 

with Company A did not take place and is completely unrelated to the relief sought in this 

proceeding. Thus, any information sought in discovery relating to Company A is neither 

relevant to this proceeding nor likely to lead to evidence admissible in this proceeding which 

relates to a different transaction involving a different party. 

Direct Energy responds to this relevance objection in the Motion with one sentence 

saying that the transaction is "relevant to the competitive electricity markets in the Joint 

Applicants' territories." Motion, p. 2. Direct Energy makes no effort to demonstrate how a 

transaction that never took place has any impact on competitive electricity in markets anywhere. 

This proceeding is not about the Commission "picking and choosing" whether control of West 

Penn and TrAILCo will be acquired by FirstEnergy or Company A. Instead, the fundamental 

issue in this proceeding is whether FirstEnergy should be authorized to acquire control of West 

Penn and TrAILCo. Direct Energy's argument that the identity of Company A is relevant to the 

competitive electricity markets after FirstEnergy acquires such control stretches relevance in the 

context of discovery too far, particularly in light of two additional facts. 



First, Allegheny Energy, Inc., the parent company of West Penn and TrAILCo, entered 

into an agreement with Company A that expressly prohibits revealing the identity of Company 

A. To comply with Direct Energy's interrogatories would cause West Penn and TrAILCo to 

knowingly violate the terms of that agreement and incur potential liability thereunder. Given the 

absence ofany relevance ofthis requested information, the Commission should be loathe to 

require the Joint Applicants to reveal the identity ofor provide any information about Company 

A knowing that it will cause West Penn and TrAILCo to be in violation ofthe terms of a separate 

business agreement. Second, to require the Joint Applicants to respond to these Direct Energy 

interrogatories will have a chilling effect on any entities in the future desiring to commence 

business discussions that could lead to public benefits. This is clearly an undesirable result. It is 

certainly reasonable to expect that parties exploring possible business transactions that ultimately 

do not materialize will not be subjected to detailed scrutiny later in regulatory or other 

proceedings involving entirely separate and actual proposed transactions. 

Finally, the Joint Applicants objected to these Direct Energy interrogatories due to the 

unreasonable burden and expense they would incur in responding to them. While Direct Energy 

responds that the interrogatories are "not overly complex or detailed," that argument misses the 

point. It is not the nature ofthe question that is relevant to this aspect ofthe Joint Applicants' 

objection, but the amount of work and cost to be incurred to respond. Here, the Joint Applicants 

have advised Direct Energy ofthe massive amount of documents that are potentially responsive 

to these seemingly simple requests. The Joint Applicants' objection is fully supported by the 
i 

facts and, given the complete irrelevance ofthese interrogatories, there is no rational basis 

supporting why they should be answered in this proceeding. 



III. RESPONSE TO DIRECT ENERGY'S CONTENTIONS REGARDING SET I 
INTERROGATORIES 5(B), 5(C), 5(D), 10(A)(II), 13,14, 17,18, 21, 22 

The Joint Applicants have also objected to Direct Energy's Interrogatories 5(b), 5(c), 

5(d), 10(a)(ii), 13, 14, 17, 18, 21 and 22 because the Interrogatories also seek information that is 

not relevant to the approvals sought in this proceeding. Among other documents, these 

Interrogatories seek highly sensitive and competitive information about the percentage of retail 

market share ofthe retail marketing affiliates ofthe Companies (Interrogatories 5(b), 5(c), 5(d), 

and (10)(a)(ii)), the current marketing plans of those affiliates (Interrogatories 13, 14, 17(a), and 

18), and copies of contracts entered into by those affiliates (21 and 22), including material from 

other jurisdictions (e.g., Ohio) which have no nexus to the Commonwealth ofPennsylvania. 

In its Motion, Direct Energy generally contends that the information sought is "relevant 

and necessary to determine understand [sic] the current state ofthe market as the starting point 

for assessing changes to the post-merger market." Motion, pp. 3-4. Regarding the request for 

information from other jurisdictions, including details about FirstEnergy's experiences with 

municipal aggregation in Ohio, Direct Energy argues the information is relevant because it "may 

form the basis for a similar post-merger competitive enhancement appropriate in Pennsylvania." 

Id. at 4 (emphasis added). 

Direct Energy's generic relevancy arguments are without support and are insufficient to 

justify the production of such sensitive and competitive information. Information regarding "the 

current state" ofthe Pennsylvania retail market, including electric supplier shopping statistics, is 

readily available.1 Direct Energy does not address or even attempt to articulate any reason why 

the available information is insufficient to "understand" or "determine" the current market. Nor 

does Direct Energy provide any tangible link between the competitive materials it seeks from 

http://www.oca.state.pa.us/Industrv/Electric/elecstats/ElectricStats.htm 

http://www.oca.state.pa.us/Industrv/Electric/elecstats/ElectricStats.htm


other jurisdictions and the findings and approvals sought in this proceeding, a link that is tenuous 

at best because municipal aggregation programs that the Companies' affiliates may offer in other 

jurisdictions are pursuant to different statutory provisions which are applicable in only those 

states. The mere possibility that information on the Companies' programs from other 

jurisdictions "may" be considered by the Commission should not entitle Direct Energy to obtain 

highly sensitive commercial and competitive information about those programs. 

Furthermore, the sensitive information at issue here is being requested by a direct 

competitor ofthe Companies' affiliates. No other parties have sought this information or 

suggested it is necessary to the findings and approvals sought in this proceeding. The discovery 

process in a merger proceeding should not be an opportunity for a direct competitor to explore 

the competitive strategy and business activities ofthe Joint Applicants' affiliates. Simply put, 

the Companies' competitor should not be allowed to exploit this proceeding to obtain highly 

proprietary and valuable business strategies ofits competitor which it could not obtain by any 

other means. 

While a protective order has been entered that addresses highly sensitive confidential 

information, it is not intended to cover all situations. See Protective Order ^9 (providing parties 

with the right "to seek additional measures of protection for Confidential Information beyond 

those provided" in the Order). In the light ofthe failure of Direct Energy to demonstrate the 

relevance ofthe information it seeks, and in order to prevent unfair economic harm, the 

Companies believe that Direct Energy's Motion with respect to these Interrogatories should also 

be denied. 

-f 

Even ifthe requested aggregation information were relevant, the Public Utilities Commission 
of Ohio posts information about aggregation programs, including quarterly activity reports. 
http://www.puco.ohio.gov/PUCO/StatisticalRepQrts/Report.cfm7id-5740 

http://www.puco.ohio.gov/PUCO/StatisticalRepQrts/Report.cfm7id-5740


IV. RESPONSE TO DIRECT ENERGY'S CONTENTIONS REGARDING SET I 
INTERROGATORY NO. 19(B)(1) 

Direct Energy's Motion with respect to Interrogatory No. 19(b)(i) should be denied 

because the Interrogatory is overly broad and burdensome. Interrogatory No. 19(b)(i) requires 

FirstEnergy to identify each employee who provides services to more than one affiliate. In its 

Motion, Direct Energy argues that its request is "narrow" and that, because the Company should 

have "controls" in place to prevent cross-subsidization, "the requested information should be 

readily available." Motion, p. 4. Direct Energy also states that is willing to work with the 

Companies on an alternative response. Id. p. 5. 

As explained in the Companies' Objections (p. 3), there are several departments which 

provide services to more than one affiliate (e.g., communications, records management, human 

resources, etc.), and this response would require the identification and position of more than 350 

individual employees in Pennsylvania and their positions. Thus, the information requested is not 

"readily available" as Direct Energy contends. Further, in response to Interrogatory No. 19(a), 

FirstEnergy has already provided information on individuals who have moved from a regulated 

transmission or distribution company affiliated with FirstEnergy to an unregulated affiliate. 

Finally, the Companies offered in their Objections to work with Direct Energy on an alternative 

response, but have received no response other than this Motion. The Companies remain 

prepared to work with Direct Energy, but, as currently stated, Interrogatory No. 19(b)(i) is overly 

broad and burdensome. 

V. RESPONSE TO DIRECT ENERGY'S CONTENTIONS REGARDING SET I 
INTERROGATORY NO. 24(B) 

Direct Energy's Motion with respect to Interrogatory No. 24(b) should be denied because 

the Interrogatory is unduly burdensome. Interrogatory No. 24(b) requests that the Companies 



produce copies ofany information provided previously or provided in the future to the Federal 

Energy Regulatory Commission ("FERC"). As explained in the Companies' Objections (p. 3), 

non-privileged information relating to this proceeding that is provided by the Companies to 

FERC is readily available on FERC's website at Docket No. ECI 0-68-000. In fact, Direct 

Energy's affiliate, Direct Energy Business, LLC, has filed a motion to intervene in that 

proceeding and therefore is well aware ofthe activities in that docket. Requiring the Companies 

to provide additional copies to Direct Energy (and other parties in the proceeding) is both 

unnecessary and unduly burdensome in light ofthe immediate availability and ease of access to 

this information through FERC. 



VI. CONCLUSION 

WHEREFORE, for the reasons set forth above, the Commission should deny Direct 

Energy's Motion and grant the Companies' 

Nos. 1, 2(a), 5(b), 5(c), 5(d), (10)(a)(ii), 13, 

RECEIVED 
JUl l ' » 

Randall B. Palmer (Pa. No. 94161) 
Jennifer L. Petrisek (Pa. No. 83411) 
Allegheny Energy, Inc. 
800 Cabin Hill Drive 
Greensburg, PA 15601 
Phone: (724)838-6894 
Fax:(724)853-4264 
Email: rpalmerf5),alIeghenvenergv.com 

W. Edwin Ogden (Pa. No. 17644) 
Alan Michael Seltzer (Pa. No. 27890) 
Ryan, Russell, Ogden & Seltzer PC 

Suite 210 
1150 Berkshire Boulevard 
Wyomissing, PA 19610-1208 
Phone:(610)372-4761 
Fax:(610)372-4177 
Email: aseltzer(a),rvanrussell.com 

Counsel for West Penn Power 
Company and Trans-Allegheny 
Interstate Line Company 

Objections to Direct Energy's Set I Interrogatories 

14, 17, 18, 19(b)(i)5 21, 22 and 24(b). 

Respectfully submitted, 

Wendy E. Stark (Pa. No. 204753) 
Bradley A. Bingaman (Pa. No. 90443) 
FirstEnergy Service Company 
2800 Pottsville Pike 
P.O.Box 16001 
Reading, PA 19612-6001 
Phone: (610)921-6203 
Fax: (610)939-8655 
Email: starkw(5),firstenergycorp.com 
Email: bbingaman(5)Jirstenergvcorp.com 

Thomas P. Gadsden (Pa. No. 28478) 
Kenneth M. Kulak (Pa. No. 75509) 
Morgan, Lewis & Bockius LLP 
1701 Market Street 
Philadelphia, PA 19103-2921 
Phone: (215)963-5234 
Fax: (215)963-5001 
Email: tgadsden@morganlewis.com 

Counsel for FirstEnergy Corp. 

Date; July 19, 2010 
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CERTIFICATE QF SERVICE 

I hereby certify and affirm that I have this day served a copy ofthe Answer of West 

Penn Power Company, Trans-Allegheny Interstate Line Company and FirstEnergy Corp. 

In Opposition To Direct Energy Services' Motion To Dismiss Objections And Compel 

Response To Its Set I Interrogatories on the following persons in the matter specified in 

accordance with the requirements of 52 Pa. Code § 1.54: 

VIA ELECTRONIC MAIL AND 
FEDERAL EXPRESS DELIVERY 

Honorable Wayne L. Weismandel 
Office of Administrative Law Judge 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building, 2nd Floor 
400 North Street 
Harrisburg, PA 17120 
wweismandefSjstate.pa.us 

Honorable Mary D. Long 
Office of Administrative Law Judge 
Pennsylvania Public Utility Commission 
Piatt Place, Room 220 
301 Fifth Avenue 
Pittsburgh, PA 15222 
malong@state.pa.us 

DBI/65258332.1 
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VIA ELECTRONIC MAIL AND FIRST CLASS MAIL 

Tanya J. McCIoskey 
Senior Assistant Consumer Advocate 
Darryl Lawrence 
Assistant Consumer Advocate 
Pennsylvania Office of Consumer Advocate 
5th Floor, Forum Place 
555 Walnut Street 
Harrisburg, PA 17101-1923 
tmccloskev@paoca.org 
dlawrence(5),paoca.org 
ihomer@paoca.org 

Allison C. Kaster 
Carrie B. Wright 
Office of Trial Staff 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Hamsburg, PA 17120 
akaster(a),state.pa.us 
carwri ght@state.pa.us 

Daniel G. Asmus, Esquire 
Assistant Small Business Advocate 
Office of Small Business Advocate 
Commerce Building, Suite 1102 
300 North Second Street 
Harrisburg, PA 17101 
dasmus@state.pa.us 

Scott J. Rubin 
333 Oak Lane 
Bloomsburg, PA 17815-2036 
scott.i.rubin@gmail.com 
Counsel for IBEW 

Benjamin L. Willey 
Law Offices of Benjamin L. Willey, LLC 
7272 Wisconsin Avenue, Suite 300 
Bethesda, MD 20814 
blw@bwillevlaw.com 
Counsel for York County Solid Waste 
Authority 

Regina L. Matz 
Thomas, Long, Niesen & Kennard 
P.O. Box 9500 
212 Locust Street, Suite 500 
Hamsburg, PA 17108-9500 
rmatz@thomasioiiglaw.com 
Counsel for ARIPPA 

Divesh Gupta 
Senior Counsel 
Constellation Energy 
111 Market Place, Suite 500 
Baltimore, MD 21202 
divesh.gupta@constellation.com 

Theodore S. Robinson 
Staff Attomey 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 
robinson@citizenpower.com 
Counsel for Citizen Power, Inc. 
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John K. Baillie 
Charles McPhedran 
Citizens for Pennsylvania's Future 
425 Sixth Avenue, Suite 2770 
Pittsburgh, PA 15219 
baillie@pennfuture.org 
mcphedran@p6nnfuture.Qrg 
Counsel for PennFuture 

Kurt E. Klapkowski 
Commonwealth ofPennsylvania 
Department of Environmental Protection 
RCSOB, 9th Floor 
400 Market Street 
Harrisburg, PA 17101-2301 
kklapkowsk@state.pa.us 
Counsel for the Pennsylvania Department 
of Environmental Protection 

Eric Paul Cheung 
Joseph Otis Minott 
Clean Air Council 
135 South 19th Street, Suite 300 
Philadelphia, PA 19103 
echeung@cleanair.org 
ioe_minott@cleanair.org 
Counsel for Clean Air Council 

Susan E. Bruce 
Vasiliki Karandrikas 
Carl J. Zwick 
McNees Wallace & Nurick LLC 
P.O.Box 1166 
100 Pine Street 
Harrisburg, PA 17108-1166 
sbruce@mwn.com 
vkarandrikas@mwn.com 
czwick@mwn.com 
Counsel for Wesl Penn Power Industrial 
Intervenors 

Daniel Clearfield 
Deanne M. O'Dell 
Carl R. Schultz 
Eckert Seamans Cherin & Mellott, LLC 
P.O.Box 1248 
213 Market Street, 8th Floor 
Harrisburg, PA 17101 
dclearfield@eckertseamans.com 
dodelI@eckertseamans.com 
cschult2@eckertseainans.com 
Counsel for Direct Energy Services, Inc.. & 
RESA 

Scott H. Strauss 
Katharine M. Mapes 
Spiegel & McDiarmid, LLP 
1333 New Hampshire Avenue, NW 
Hampshire Avenue, NW 
Washington, DC 20036 
scott.strauss@spiegelmcd.com 
katharine.mapes@spiegelmcd.com 
Counsel for Utility Workers Union of 
America, AFL-CIO and UWUA System 
Local No. 102 
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Stephen H. Jordan 
Rothman Gordon P.C. 
Third Floor, Grant Building 
310 Grant Street 
Pittsburgh, PA 15219 
shiordan@rQthmangordon.com 
Counsel for Utility Workers Union of America, 
AFL-CIO and UWUA System Local No. 102 

Charis Mincavage 
Vasiliki Karandrikas 
Carl J. Zwick 
McNees Wallace & Nurick LLC 
P.O.Box 1166 
100 Pine Street 
Harrisburg, PA 17108-1166 
cmincavage@mwn.com 
vkarandrikas@mwn.com 
czwick@mwn.com 
Counsel for MEIUG/PICA & West Penn 
Power Industrial Intervenors 

Thomas J. Sniscak 
Todd S. Stewart 
William E. Lehman 
Hawke McKeon Sc Sniscak LLP 
P.O.Box 1778 
100 North Tenth Street 
Harrisburg, PA 17105 
tismscak@hmslegal.com 
tsstewart@hmslegal.com 
welehman@hmslegal.com 
Counsel for the Pennsylvania Slate University 

David J. Dulick 
General Counsel 
Pennsylvania Rural Electric Association 
212 Locust Street 
P.O.Box 1266 
Harrisburg, PA 17108-1266 
david_dulick@prea.com 
Counsel for Pennsylvania Rural Electric 
Association 

Derrick Price Williamson 
Spiiman, Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
dwilliamson@spilmanlaw.com 
Counsel for Pennsylvania Mountains 
Healthcare Alliance 

Michael W. Gang 
Anthony D. Kanagy 
Post & Schell, P.C. 
17 North Second Street, 12th floor 
Harrisburg, PA 17101-1601 
mgang@postschell.com 
akanagv@postschell.com 
Counsel for Duquesne Light Company 
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Charles E. Thomas, Jr. 
Thomas, Long, Niesen & Kennard 
P.O. Box 9500 
212 Locust Street, Suite 500 
Harrisburg, PA 17108-9500 
cthomasir@thomaslonglaw.com 
Counsel for Pennsylvania Rural Electric 
Association 

Thomas T. Niesen 
Thomas, Long, Niesen Sc Kennard 
P.O. Box 9500, Suite 500 
212 Locust Street 
Harrisburg, PA 17108 
tniesen@thomaslonglaw.com 
Counsel for West Penn Power Sustainable 
Energy Fund 

Gary A. Jack 
Kelly L. Geer 
Duquesne Light Company 
411 Seventh Avenue, 16-4 
Pittsburgh, PA 15218 
giack@duqlight.com 
kgeer@duqliglit.com 
Counsel for Duquesne Light 
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PAPUBLIC UTILITY COMMISSION 
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Randall B. Palmer (Pa. No. 94161) 
Jennifer L. Petrisek (Pa. No. 83411) 
Allegheny Energy, Inc. 
800 Cabin Hill Drive 
GrecnsbuTg, PA 15601 
Phone: (724)838-6894 
Fax:(724)853-4264 
Email: rpalmer@alleghenvenergv.com 

W. Edwin Ogden (Pa. No. 17644) 
Alan Michael Seltzer (Pa. No. 27890) 
Ryan, Russell, Ogden & Seltzer PC 
Suite 210 
1150 Berkshire Boulevard 
Wyomissing, PA 19610-1208 
Phone:(610)372-4761 
Fax:(610)372-4177 
Email: aselt2er@rvanrussell.com 

Counsel for West Penn Power Company and 
Trans-Allegheny Interstate Line Company 

Thomas P. Gadsden 
(Pa. No. 28478) 
Kenneth M. Kulak 
(Pa. No. 75509) 
Morgan, Lewis & Bockius LLP 
1701 Market Street 
Philadelphia, PA 19103-2921 
Phone: (215)963-5234 
Fax: (215)963-5001 
Email: tgadsden@morganlewis.com 

Bradley A. Bingaman, Esquire 
(Pa. No. 90443) 
FirstEnergy Service Company 
2800 Pottsville Pike 
P.O.Box 16001 
Reading, PA 19612-6001 
Phone: (610)921-6203 
Fax: (610)939-8655 
Email: bbingaman@firstenergycorp.com 

Counsel for FirstEnergy Corp. 

Date: July 19, 2010 
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