BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.



: 



v.




:

C-2009-2130379
Choice One Communications of Pennsylvania,
:

Inc. d/b/a One Communications


:








:

Core Communications, Inc.



:



v.




:

C-2009-2131838
CTC  Communications Corp. d/b/a One

:

Communications




:

ORDER DENYING PRELIMINARY OBJECTIONS
On September 3, 2009, Core Communications, Inc. (Core) filed complaints with the Pennsylvania Public Utility Commission (Commission) against Choice One Communications of Pennsylvania, Inc. d/b/a One Communications and CTC Communications Corp. d/b/a One Communications (One) asserting that One has failed to make payments to Core for the use of Core’s facilities to terminate telecommunications traffic that One has sent to Core from January 1, 2004 through July 2009.  Although Core filed only one complaint, the Commission’s Secretary’s Bureau assigned two different docket numbers, each listing one respondent.  The allegations in the complaints are therefore identical.

The complaints allege that One has refused to negotiate any arrangement to pay for any of its calls that Core terminates.  According to the complaints, the telecommunications traffic at issue is intrastate traffic because it originates and terminates within Pennsylvania.  The complaints assert that there is no interconnection agreement between Core and One governing payment for this intrastate traffic.  That being the case, the complaints argue that Core’s tariff, which applies to all telecommunications, sets forth the rates, terms and conditions for Core terminating One’s telecommunications traffic.
The complaints request that the Commission direct One to pay Core all amounts outstanding plus late charges and interest as well as any future charges as set forth in Core’s tariff.  In addition, the complaints request that the Commission impose civil penalties on One for failing to pay Core.  Finally, the complaints request that the Commission direct One to obtain a surety bond in an amount equal to the amount of unpaid charges claimed by Core in its complaints.     

On October 5, 2009, One filed preliminary objections to the complaints alleging that the complaints lack specificity and asserting that the Commission lacks jurisdiction over the subject matter of the complaints.  The preliminary objections assert that the complaints fail to specify the technical kind of telecommunications at issue.  The preliminary objections argue that this omission renders the complaints insufficient because the Commission needs to know the nature of the telecommunications traffic in order to determine whether it has subject matter jurisdiction over the dispute and in order to determine whether Core’s tariff applies to the traffic in dispute.  One also alleges that its ability to prepare a defense will be severely compromised absent allegations in the complaint specifying the nature of the traffic at issue.

The preliminary objections also contend that the Commission lacks subject matter jurisdiction over the dispute.  According to the preliminary objections, the traffic at issue in these complaints is internet service provider (ISP) bound traffic.  According to the preliminary objections, the Federal Communications Commission (FCC) has determined that ISP bound traffic is interstate traffic and has held that state commissions are preempted from addressing inter-carrier compensation issues for ISP bound traffic.  The preliminary objections allege that Core has previously stated to One that the traffic at issue is ISP bound traffic.  Attached to each of the preliminary objections is an affidavit in support.  The preliminary objections request that the Commission dismiss the complaints or alternatively, direct Core to file an amended complaint specifying the nature of the traffic at issue.
On October 15, 2009, Core filed answers to the preliminary objections of One.  The answers to the preliminary objections contend that the complaints allege sufficient facts to place One on notice as to the claims involved.  The answers to the preliminary objections also deny that the FCC has preempted the Commission from addressing inter-carrier compensation issues for ISP bound traffic.  The answers to the preliminary objections request that the Commission deny One’s preliminary objections, find that the Commission has jurisdiction to address the complaints and direct one to file an answer to the complaints.

By notices dated October 15, 2009, the Commission notified the parties that it had assigned the cases to me as motion judge.  The preliminary objections are ready for decision.  For the reasons set forth below, I will deny the preliminary objections.
The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

In this case, One’s preliminary objections assert insufficient specificity of the complaint pursuant to 52 Pa. Code §5.101(3) and lack of Commission jurisdiction pursuant to 52 Pa. Code §5.101(a)(1).  I will first address the preliminary objection asserting insufficient specificity.
Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  The purpose of 52 Pa. Code §5.101(a)(3), like the purpose of Pa. R.C.P. 1028(a)(3), is to insure that an adverse party’s right and ability to answer and defend will not be unduly impaired by a pleader’s vagueness in stating the grounds of the complaint.  Local No. 163, International Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers of America v. Watkins, 207 A.2d 776 (Pa. 1965); Foster v. Peat Marwick Main & Co., 587 A.2d 382 (Pa. Cmwlth. 1991); Paz v. Commonwealth, Dep’t. Of Corrections, 580 A.2d 452 (Pa. Cmwlth. 1990); Green Cab Company v. Hajducho, 50 Pa. PUC 745 (1977).  
The pleader must disclose the material facts sufficient to enable the adverse party to prepare its case.  The pleader should summarize the material facts essential to support its claim.  Evidence from which the material facts may be inferred should not be alleged.  If the allegations in a complaint contain averments of all of the facts the complainant will need to prove in order to prevail and the allegations in the complaint are sufficiently specific so as to enable the respondent to prepare its defense, the allegations will withstand a preliminary objection challenging their specificity.  Baker v. Rangos, 324 A.2d 498 (Pa. Super. 1974); Landau v. Western Pennsylvania National Bank, 282 A.2d 335 (Pa. 1971); Smith v. Wagner, 588 A.2d 1308 (Case 3) (Pa. Super.1991).

The contents required in a formal complaint are set forth in the Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.22.  The regulation at 52 Pa. Code §5.22(a)(5) requires a clear and concise statement of the act or omission being complained of by the complainant.  The recitation of the facts comprising the act or omission must be sufficiently specific to apprise the respondent of the claim and to permit the respondent to prepare an answer and present a defense.
In this case, the complaints adequately inform One so as to enable it to prepare an answer and present a defense.  The complaints are eighteen pages long and contain eighty-four numbered paragraphs.  The averments in these paragraphs set out in detail the nature of the relationship between Core and One, Core’s actions and One’s responses to Core’s actions.  Attached to the complaints as Exhibit A are listings of the invoices that Core allegedly sent to One from June 2004 through July 2009.  These material facts are sufficient to enable One to prepare its case.  Core’s alleged failure to specify the technical kind of telecommunications at issue does not render the complaints so vague as to prevent One from preparing its case.  Since the complaints provide a description of the acts complained of that Core will need to prove in order to prevail and because the allegations in the complaints are sufficient to allow One to prepare its case, I will deny this preliminary objection. 
I will now address the preliminary objection asserting lack of Commission jurisdiction over the subject matter of the complaints.  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure is analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)  The Commission must view the complaints in this case in the light most favorable to Core and should dismiss the complaints only if it appears that Core would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  

The regulation at 52 Pa. Code §5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code §5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954) 

Viewing the complaints in this case in the light most favorable to Core, One has failed to make payments to Core for the use of Core’s facilities to terminate telecommunications traffic that One has sent to Core from January 1, 2004 through July 2009.  This telecommunications traffic is intrastate traffic because it originates and terminates within Pennsylvania.  There is no interconnection agreement between Core and One governing payment for this intrastate traffic. 
Accepting the facts alleged in the complaint as true for purposes of disposing of its preliminary objection, One alleges that the telecommunications traffic at issue is ISP bound traffic.  One contends that the Commission has no jurisdiction to address inter-carrier compensation issues for ISP bound traffic.  The preliminary objections contend that the determination of inter-carrier compensation for ISP bound traffic is solely within the jurisdiction of the FCC.
Viewing the complaints in this case in the light most favorable to Core, I cannot conclude that One is entitled to relief under any circumstances as a matter of law.  Clearly there is a factual dispute between Core and One over the nature of the telecommunications traffic at issue.  Since there is a factual issue pertinent to the resolution of these cases exists, a hearing is necessary.  
In addition, Core and One disagree over whether the FCC has preempted the Commission from addressing inter-carrier compensation issues for ISP bound traffic.  It is unclear that Core would not be entitled to relief under any circumstances as a matter of law because there is some doubt that the Commission lacks jurisdiction over the telecommunications traffic at issue in these complaints.  Since there is a factual issue pertinent to the resolution of these complaints and the right to relief is not clearly warranted and free from doubt, I will deny this preliminary objection. 
Since Core’s complaints are sufficiently specific to enable One to prepare its case and because factual issues pertinent to the resolution of these cases exists, I will enter the following order.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by Choice One Communications of Pennsylvania, Inc. d/b/a One Communications and CTC Communications Corp. d/b/a One Communications at Docket Nos. C-2009-2130379 and C-2009-2131838 respectively, are denied.


2.
That Choice One Communications of Pennsylvania, Inc. d/b/a One Communications and CTC Communications Corp. d/b/a One Communications shall file answers to the complaints at Docket Nos. C-2009-2130379 and C-2009-2131838 respectively, within twenty (20) days from the date of this order.
3.
That the complaints of Core Communications, Inc. filed at Docket Nos. C-2009-2130379 and C-2009-2131838 shall be scheduled for hearing before an administrative law judge.

Date:
October 21, 2009



_______________________



David A. Salapa
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