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This Recommended Decision:  (a) approves the Petition to Intervene in this proceeding filed by First Energy Corporation (First Energy); (b) approves the Joint Petition for Settlement (Settlement) which was filed in this proceeding on or about March 5, 2009; and (c) sustains or dismisses the complaint filed by the Office of Small Business Advocate consistent with the Settlement.
HISTORY OF THE PROCEEDING


On December 1, 2008, Duquesne Light Company (DLC) filed Supplement No. 16 to Tariff Electric Pa. P.U.C. No. 24, proposing changes to the default supply rates for Medium C&I Customers.  Supplement No. 16 did not propose any change to Rider No. 20 to DLC’s Tariff.  On December 4, the Office of Small Business Advocate (OSBA) filed a complaint against Supplement No. 16, alleging that it was inconsistent with DLC’s Tariff in that the Supplement proposed a separate adjustment for capacity.  DLC filed an answer to this complaint on December 23, 2008.  On December 31, 2008, the Commission issued a Secretarial letter rejecting Supplement No. 16.


On December 16, 2008, during the pendency of Supplement No. 16, DLC filed a petition for special permission to file a tariff supplement to become effective on less than 60 days notice.  The petition was docketed at P-2008-2079461.  At the same time, DLC filed Supplement No. 17 to Tariff Electric Pa. P.U.C. No. 24, proposing changes to the default supply rates for Medium C&I Customers.  In Supplement No. 17, DLC proposed to modify the language of Rider No. 20 to include separate adjustments for energy and capacity for Medium C&I Customers.


OSBA filed an answer to DLC’s petition on December 19, 2008.  At the same time it also filed a complaint against Supplement No. 17.  The OSBA’s complaint was docketed at C-2008-2080415; DLC filed its answer to the OSBA’s complaint on January 8, 2009.  By letter dated January 23, 2009, the Commission informed all parties that a Prehearing Conference in this matter would be held on January 30, 2009.  On January 28, 2009, the Office of Consumer Advocate (OCA) filed its intervention in this matter.  On January 29, 2009, Dominion Retail, Inc. (Dominion) also filed a petition to intervene.  The Prehearing Conference was held on January 30, 2009 as scheduled.  Following the Prehearing Conference, I issued a Prehearing Order on January 30, 2009, which, among others, established the procedural scheduled for this matter and granted the petition to intervene filed by Dominion.


First Energy Corporation (First Energy) filed a petition to intervene in this case on February 4, 2009.  In its petition, First Energy represented that it sought permission to intervene to monitor the case.  However, it was also reserving the right to participate more actively should it deem that to be advisable.  No party has filed a responsive pleading or objection to that petition and it shall be granted by this Recommended Decision.


The Commission’s Office of Trial Staff (OTS) notified all parties to this proceeding, and all others who had received notice of the Prehearing Conference, by email on February 18, 2009, that the OTS would not be participating further in this case.  Accordingly, OTS requested that it be removed from the email distribution lists that might have been created for this case.



In accordance with the procedural schedule agreed to and established at the Prehearing Conference, the hearing in this case was scheduled to be held on March 3, 2009 in Harrisburg, PA.  However, on February 25, 2009, counsel for DLC informed me in a telephone conversation that the parties had reached a settlement of this matter and were requesting that the remainder of the schedule of this case be suspended.  This was confirmed with a follow-up email from counsel, copies to all parties, and represented that all parties were in agreement with the request to suspend the schedule.  In an email to all parties on February 26, 2009, I granted the request and the scheduled March 3, 2009 hearing was cancelled.



As previously noted, the Settlement was filed on March 5, 2009.  The parties to the Settlement are DLC and OSBA.  The OCA, Dominion, and First Energy have not signed the Settlement.  However, DLC and OSBA represent in the Settlement that the non-signing parties do not oppose the Settlement.

TERMS OF THE SETTLEMENT


The essential terms of the Settlement are found at Paragraphs 19 through 34, inclusive, at pages 4 to 9 of the Settlement.  These terms are set forth below:

19.
Duquesne Light will implement a competitive Request for Proposal (“RFP”) process to acquire default supplies for Medium C&I Customers for default service for the period July 1, 2009 through December 31, 2010.


20.
Duquesne Light will acquire default supplies to serve Medium C&I Customers through full requirements Load Following Contracts as defined below pursuant to an RFP process:

(i)
The Load Following Contracts will include energy, 
capacity, transmission and distribution losses, grid 
management costs, congestion and congestion management 
costs, Alternative Energy Credits (“AECs”) and other such 
services or products that are required to provide default 
service (“Load Following Contracts”) to Duquesne Light’s 
Medium C&I Customers.  Suppliers shall be responsible 
for their own FTR/ARRs. Load Following Contracts shall 
not include transmission service within Duquesne Light’s 
zone or ancillary services.

(ii) Duquesne Light will continue to provide transmission 
service and ancillary services pursuant to the terms of the 
POLR IV settlement and continue to recover the costs of 
acquiring such services through its Transmission Service 
Charge (“TSC”).  Duquesne Light will refine the TSC, if 
necessary, to be consistent with the Supply Master 
Agreement and to ensure that costs that are recovered 
through default service rates are not recovered through the 
TSC.  Any necessary changes to the TSC will be identified 
in the compliance filing that will be submitted following 
approval of this Settlement. Duquesne Light will submit the 
changes to the rates, if any, to the Commission for approval 
on less than 60 days notice and reflect the change in rates 
effective July 1, 2009.


21.
Duquesne Light will acquire default supplies for Medium C&I customers for the July 1, 2009 through December 31, 2010 time period pursuant to the following schedule:

	Procurement Date
	Delivery Period
	% of 
Requirements

	May or June 2009

	7/1/09 – 12/31/09
	100%

	May or June 20092
	1/1/10 – 12/31/10
	50%

	November 2009
	1/1/10 – 5/31/10
	50%

	April 2010
	6/1/10 – 12/31/10
	50%



22.
The RFP process will be conducted as follows (time periods are approximate and may be adjusted for the initial procurement depending upon the date that the Commission approves this Settlement):

(i)
Six weeks prior to the scheduled acquisition date, i.e. the 
date a Supply Master Agreement is entered into with 
winning suppliers: Duquesne Light will issue the RFP. 

(ii)
Four to five weeks prior to the scheduled acquisition date: 
Duquesne Light will conduct a Bidder Information Session.

(iii)
Three weeks prior to the scheduled acquisition date: Bidder 
Qualifications are due.

(iv)
Two weeks prior to the scheduled acquisition date: 
Deadline to cure all deficiencies.

(v)
One week prior to the scheduled acquisition date: 
Duquesne Light will notify all qualified bidders.

(vi)
Final week:  Bid Proposals will be due, Commission 
decision regarding bid results, Transaction Confirmations 
will be issued. 

(vii)
Bid proposals will be submitted to the Commission on the 
day of receipt.  The Commission will approve or 
disapprove the bid proposals within one business day of 
receipt by the Commission.



23.
Duquesne Light will utilize the relevant bid documents that were approved by the Commission in Duquesne Light’s POLR III proceeding at Docket No. P-00032071 as tailored to the products and amounts of this RFP.  A copy of the Supply Master Agreement reflecting such adjustments is attached hereto as Appendix A.  Any further substantive changes, if necessary, will be identified in the compliance filing that will be submitted following approval of this Settlement. 


24.
Duquesne Light will hire an independent third party to conduct and monitor the RFP process and provide the appropriate reports to the Commission.  All reasonable costs associated with conducting the RFP, including market monitor costs, will be included in default service rates for Medium C&I customers.


25.
If for any reason an RFP fails to attract a sufficient volume of bids or the Commission does not approve the submitted bids or an accepted supplier defaults, then Duquesne Light agrees that it will provide such portion of the default service through purchases in the PJM spot markets and will be permitted to recover all the costs of such purchases and all reasonable administrative costs from Medium C&I customers.  Duquesne Light agrees that it will submit to the Commission within 10 days after any such occurrence an emergency plan to handle any default service shortfall.   


26.
Duquesne Light will adjust rates semi-annually for Medium C&I customers, on July 1, 2009, January 1, 2010 and July 1, 2010 to reflect the most recent projections of default service prices (grossed up for taxes and losses) for the applicable six-month period and reasonable administrative costs associated with the RFP process.


27.
Commencing January 1, 2010, Duquesne Light will adjust medium C&I rates to reconcile projected costs with experienced costs for Medium C&I customers over the most recent six-month period pursuant to an automatic adjustment clause under Section 1307 of the Public Utility Code, 66 Pa.C.S. § 1307 as permitted by Section 2807(e)(3.9), 66 Pa.C.S. § 2807(e)(3.9), and as provided for in the tariff supplement attached hereto as Appendix B. 


28.
Duquesne Light will apply a market index adjustment of 1.0 to determine Medium C&I default service rates for January 1, 2009 through June 30, 2009.
  Such rates shall remain unchanged during such period.  The reduction in the demand charge scheduled for January 1, 2009, shall occur on July 1, 2009.  The reduction in the demand charge scheduled for January 1, 2010, shall occur on January 1, 2010, and shall fully eliminate the demand charge as of January 1, 2010. 


29.
Attached to this Settlement as Appendix B is a form of tariff supplement which incorporates, as necessary, the Settlement’s procurement, cost-recovery and rate provisions.  The Joint Petitioners request Commission approval of this form of tariff supplement and request that Duquesne Light be authorized to file this tariff supplement on one day’s notice after the Commission enters an order approving this Settlement.


30.
Duquesne Light’s affiliate, Duquesne Power, will be permitted to bid in the RFPs to provide default supplies to Medium C&I customers.  In that Duquesne Power will be using the same Supply Master Agreement and all of the related agreements, as all other suppliers, the Commission approves such agreements as affiliated interest agreements pursuant to Chapter 21 of the Public Utility Code, 66 Pa.C.S. §§ 2101 et seq. and amends and approves the existing affiliated interest agreements between Duquesne Light and Duquesne Power to remove Duquesne Power’s obligation to provide default service for Medium C&I customers effective July 1, 2009, and to be consistent with this settlement. 


31.
Duquesne Light agrees to propose a similar competitive procurement methodology to include full requirements load following contracts for Medium C&I customers in its next default service proceeding (“POLR V”) for the term of the POLR V plan, absent a significant change in Commission regulations or statutory provisions.  This provision does not prevent Duquesne Light from proposing to modify contract lengths to be proposed for Medium C&I customers or to include spot market purchases in the mix of supply to be proposed for Medium C&I customers in that proceeding. 


32.
Parties agree to make all reasonable efforts to obtain Commission approval of this Settlement by April 16, 2009.


33.
The Joint Petitioners hereby stipulate to the admission of the following testimony and exhibits into the record in this proceeding:

a. Duquesne Statement No. 1, including Exhibits 
WVP-1 through WVP-10 - the Direct Testimony 
and Exhibits of William V. Pfrommer.  

b. OSBA Statement No. 1, including the Appendix 
and Schedule BK-1 - the Direct Testimony and 
Exhibits of Brian Kalcic.  


34.
The Joint Petitioners respectfully request that the ALJ admit the foregoing testimony and exhibits into the record in this proceeding.  In addition, the Joint Petitioners reserve their respective rights to submit additional testimony and to cross examine witnesses in the event the Settlement is not approved.



In addition to the preceding Settlement Terms, the Joint Petitioners, DLC and OSBA represent in Paragraphs 35-36 of the Settlement that the Settlement is in the public interest inasmuch as it was achieved after multiple discussions, resolving all issues between the Joint Petitioners, and avoiding the necessity of continued litigation, including possible appellate proceedings.  The Joint Petitioners also represent that the Settlement will provide for a competitive procurement process that will set Medium C&I rates at market costs, allowing DLC to recover all of its costs paid to wholesale suppliers, as well as all reasonable administrative costs in providing default service to Medium C&I Customers.


The Joint Petitioners also represent, in Paragraphs 38-45, at pages 9-10 of the Settlement, that it is subject to the following specific conditions:

38.
This Settlement is conditioned upon Commission approval of all terms and conditions contained herein without modification.  If the Commission modifies this Settlement, then any Joint Petitioner may elect to withdraw from the Settlement and may proceed with litigation and, in such event, this Settlement shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all Joint Petitioners within five (5) business days after the entry of an order modifying the Settlement.  


39.
The Joint Petitioners acknowledge and agree that this Settlement, if approved, shall have the same force and effect as if the Joint Petitioners had fully litigated this proceeding.  


40.
This Settlement is proposed by the Joint Petitioners to settle all issues in the instant proceeding.  If the Commission does not approve the Settlement and the proceedings continue to further hearings, the Joint Petitioners reserve their respective rights to present additional testimony and to conduct full cross-examination, briefing and argument.  The Settlement is made without any admission against, or prejudice to, any position which any Joint Petitioner may adopt in the event of any subsequent litigation of this proceeding.


41.
This Settlement may not be cited as precedent in any future proceeding, except to the extent required to implement this Settlement.


42.
The Commission’s approval of the Settlement shall not be construed to represent approval of any party’s position on any issue, except to the extent required to effectuate the terms and agreements of the Settlement in this and future proceedings involving Duquesne Light.


43.
It is understood and agreed among the parties that the Settlement is the result of compromise, and does not necessarily represent the position(s) that would be advanced by any party in this proceeding if it were fully litigated. 


44.
This Settlement is being presented only in the context of this proceeding in an effort to resolve the proceeding in a manner which is fair and reasonable.  The Settlement is the product of compromise.  This Settlement is presented without prejudice to any position which any of the parties may have advanced and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings except to the extent necessary to effectuate the terms and conditions of this Settlement.  This Settlement does not preclude the parties from taking other positions in proceedings of other public utilities under Chapter 28 of the Public Utility Code, 66 Pa.C.S. Ch. 28, or any other proceeding.


45.
If the ALJ adopts the Settlement without modification, the Joint Petitioners waive their rights to file Exceptions.



The following documents are attached to the Joint Petition:
· Appendix A, a copy of the Supply Master Agreement reflecting the adjustments agreed to by the parties;

· Appendix B, a copy of the proposed Tariff Supplement containing the Settlement rates, rules, and regulations;

· Appendix C, a copy of DLC’s Statement in Support of the Settlement; and

· Appendix D, a copy of OSBA’s Statement in Support of the Settlement.
DISCUSSION


It is the policy of the Commission to encourage parties to contested on-the-record proceedings to settle the dispute.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may include review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings not only benefit the individual parties, but also the Commission and all other ratepayers of the respondent utility.  Paragraph 35 of the Settlement makes reference to these types of benefits.  In addition the Settlement notes that it will provide for a competitive procurement process for default suppliers for Medium C&I Customers, and will provide a mechanism for setting Medium C&I rates at market prices, will permit DLC to recover all of its costs paid to wholesale suppliers and all reasonable administrative costs for providing default service to Medium C&I Customers.



In its Statement in Support of the Settlement, Appendix C to the Settlement, DLC notes that in its POLR IV proceeding at Docket No. P-00072247 the parties agreed to Market Index adjustment for Medium C&I Customers, which were to be adjusted on six-month intervals beginning January 1, 2009.  According to DLC, the POLR rates for these customers were based on energy and capacity in 2008.  However, the Market Index was based solely on changes in energy prices in the PJM interconnection and Northern Illinois Hub (NIHUB).  Thus, DLC notes that while energy prices have remained relatively the same, the capacity prices resulting from the newly implemented PJM “RPM model” have increased substantially.  Thus DLC believes that the Market Index does not reflect the intent of the parties in its POLR IV proceeding that the default service rates for Medium C&I Customers are to change to reflect market prices.


DLC supports the Settlement because it provides for the acquisition of default supplies for Medium C&I Customers through a competitive request for proposal (RFP) process, whereby DLC will solicit suppliers to provide default service through full requirements Load Following Contracts to include energy, capacity, grid management costs, transmission and distribution losses, congestion and congestions management costs, Alternative Energy Credits, and such other services and products as necessary to provide default service.  The Load Following Contracts are to be acquired in four separate procurements beginning in May or June 2009 to provide default service to Medium C&I Customers from July 1, 2009 through December 31, 2010.  The procurements will be staggered to avoid purchasing all default supplies at one time, and to avoid the hurricane season to the extent possible.


DLC represents that the Settlement is in the public interest because the default service rates for Medium C&I Customers will reflect market prices, consistent with the intent of the POLR IV proceeding, and removes the uncertainties of the market multiplier mechanism on a prospective basis.  The Settlement also mitigates the migration of customers to POLR service due to improper pricing.  The default rates for Medium C&I Customer will be adjusted every six months, which will be consistent with the schedule adopted in POLR IV proceeding, and which will result in the default service rates for such customers that will change with changes in market prices, while providing a reasonable level of price stability for these customers


DLC also believes that the Supply Master Agreement, attached as Appendix A to the Settlement, is in the public interest and should be approved.  In this regard, DLC notes that it is based upon the supply contract approved by the Commission in DLC’s POLR III proceeding, at Docket No. P-00032071, for large commercial and industrial customers.  The agreement in this proceeding has been modified to accommodate the specific requirements of the request for proposal process in this proceeding.  DLC represents that using this Supply Master Agreement in this case is in the public interest because all parties that participated in the POLR III bidding are familiar with it, and it has previously been approved by the Commission, and it is consistent with similar agreements approved by the Commission for other utilities.  Additionally, DLC notes that the provision of the Settlement permitting its affiliate, Duquesne Power, to participate in the process is in the public interest because it expands the pool of potential bidders, and that the bid documents will be submitted to the Commission for approval as affiliated interest agreements.


The OSBA supports the Settlement, Appendix D to the Settlement, because it freezes the default service rates for Medium C&I Customers at the rates in effect on December 31, 2008, for the first six months of 2009.  The OSBA also notes that procuring default supply service through the competitive request for proposal process provided by the Settlement is consistent with the provisions of Act 129 of 2008, which amended Section 2807(e) of the Code, 66 Pa. C.S. §2807(e).  Additionally, the Settlement commits DLC to serve Medium C&I Customers through full load following contracts for the remaining period covered by POLR IV.  The OSBA also notes that although the Settlement does not provide spot market supply purchases for the balance of the POLR IV period, it does contemplate that DLC will add such purchases to the supply mix to be proposed in POLR V.


Upon review and consideration of the terms and conditions of the Settlement, as well as the positions of DLC and OSBA in their respective Statements in Support, it is my opinion that the Settlement submitted in this case is a fair and equitable resolution of this case, and is in the public interest.  Accordingly, I believe that the Settlement should be approved by the Commission.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Petition to Intervene filed by First Energy Corporation, at Docket No. P-2008-2079461, is granted.



2.
That the following documents are admitted into the record at P‑2008‑2079461 and C-2008-2080415:



a.
Duquesne Statement No. 1, including Exhibits WVP-1 through WVP-10, the Direct Testimony and Exhibits of William V. Pfrommer; and



b.
OSBA Statement No. 1, including the Appendix and Schedule BK-1, the Direct Testimony and Exhibits of Brian Kalcic.


3.
That the Joint Petition for Settlement submitted at Docket Nos. P‑2008‑2079461 and C-2008-2080415 is approved.



4.
That Duquesne Light Company may file a tariff or tariff supplement consistent with Appendix B to the Joint Petition for Settlement, to become effective on one day’s notice to the Commission, for service rendered on or after the date on which the Commission’s Order in this case is entered.


5.
That the provisions of Paragraphs 19 through 31, inclusive, of the Joint Petition for Settlement shall be complied with as though each were the subject of a separate Ordering Paragraph in the Commission’s Order.


6.
That upon the filing by Duquesne Light Company of the tariff or tariff supplement as permitted by Ordering Paragraph 4, and its acceptance by the Commission as being consistent with Appendix B to the Joint Petition for Settlement, the complaint proceeding at Docket No. C-2008-2080415 shall be marked closed.
Dated:  March 12, 2009
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Administrative Law Judge
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�	Depending upon the date of Commission approval of this Settlement, it may not be possible to complete the initial procurement process in May 2009 (Footnote 2 in the Original).


� 	These are the rates that Medium C&I customers were charged in 2008 and that Duquesne Light has been charging Medium C&I customers since January 1, 2009.  (Footnote 3 in Original).
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