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HISTORY OF THE PROCEEDING



On February 19, 2010, F. H. Swisher Plumbing & Heating Company (“Swisher Plumbing & Heating” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that, when the Respondent’s representatives installed a utility pole in front of Lillian Goodman’s property at 56 Irish Lane in Coatesville, the pole was placed through the line or the line was broken during installation; and that Mrs. Goodman’s sewer line had to be repaired from the front yard to the sewer main.  The Complainant wants the Commission to order the Respondent to pay all invoices for work performed to reroute the sewer line.  The Complainant stated that Kedrick Francis approved the work before it was done.  



The Respondent, through its counsel, filed an Answer and New Matter on March 11, 2010.  The Respondent denied that it caused damages to 56 Irish Lane in Coatesville.  The Respondent averred that the Complainant, F. H. Swisher Plumbing & Heating Company, is a commercial customer at 277 Norwood Road in Downingtown, PA.  In the New Matter, the Respondent argued that the Complainant does not have standing to complain about service provided to Mrs. Goodman at 56 Irish Lane.  In addition, the Respondent denied that the Complainant can represent Mrs. Goodman in this contested proceeding.  The Respondent also requested that the complaint be dismissed because the Commission does not have power to award monetary damages to private litigants.  



On March 11, 2010, the Respondent, through its counsel, also filed Preliminary Objections pursuant to 52 Pa. Code § 5.101(a)(5) and (a)(2) on the grounds that the Complainant lacks standing to file the complaint and that the complaint contains impertinent matters.  In the Preliminary Objections, the Respondent contended that the Complainant does not have a direct interest in the subject matter of the complaint.  The Respondent stated that if the claim is unreasonable service, the property owner or ratepayer of record must file the complaint.  In addition, the Respondent requested that the monetary damages request be denied because the Commission lacks power to award monetary damages to private litigants. 



The Complainant responded to the New Matter and Preliminary Objections on March 31, 2010.  The Complainant stated that a PECO representative, Mr. Grow, met with the Complainant’s partner at the site.  In addition, the Complainant stated that Kedrick Francis, a PECO representative, gave the Complainant verbal permission to make the repairs.  The Complainant averred that Mrs. Goodman is elderly and unable to pay for the repairs. 



The record in this case consists of the complaint, the answer and new matter, the Respondent’s Preliminary Objections and the Complainant’s Response to the New Matter/Preliminary Objections.

DISCUSSION



The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  In ruling on the preliminary objections, the Commission may not rely on the moving party's factual assertions, but must accept as true all well-pleaded, material facts of the non-moving party, as well as any inference fairly deducible from those facts. County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. The Bell Telephone Co. of PA, 551 A.2d 602 (Pa. Cmwlth. 1988).  The preliminary objections may be granted only if the moving party prevails as a matter of law.  Roc. v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).



The Respondent filed Preliminary Objections to the complaint pursuant to 52 Pa. Code §5.101(a) (5) on the grounds that the Complainant does not have standing.  The three requirements for a party to have standing to litigate an issue are set forth in Ken R. ex. rel. C. R. v. Arthur Z, 546 Pa. 49, 682 A.2d 1267 (1996).  The party must have substantial interest in the subject matter of the litigation; the interest must be direct; and the interest must be immediate and not a remote consequence.  Id.  To satisfy the requirements that the interest be immediate and direct, there must be a relationship between the claimed injury and the act in question.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  It has been held that the Complainant must be the Respondent’s customer to have standing to file a complaint.  Re: Pennsylvania American Water Company, 85 Pa. P.U.C. 548 (1995); Pa. P.U.C. et al v. Marietta Gravity Water Company 87 Pa. P.U.C. 864 (1997).



The Respondent averred that the Complainant is a commercial customer doing business at 277 Norwood Road in Downingtown, PA.  The complaint concerns residential service to Mrs. Lillian Goodman at 56 Irish Lane in Coatesville, PA.  It is undisputed that the Complainant does not reside or operate a business at the service address. 


In the response to the Preliminary Objections the Complainant stated that it contacted the Respondent about the utility pole that was installed at the service address.  The Complainant contended that the Respondent’s representative conducted a site visit and another representative approved the work that the Complainant performed.  Therefore, the Complainant requested payment for the work.


The Respondent also filed Preliminary Objections pursuant to 52 Pa. Code § 5.101 (a)(2) on the grounds that the complaint contains impertinent matters.  The Respondent argued that the monetary damages request should be denied because the Commission lacks power to award monetary damages to private litigants.



Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977): Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).



In the instant case, the Complainant is filing a complaint on behalf of Mrs. Goodman.  It is undisputed that the Complainant is a company that was hired to repair Mrs. Goodman’s sewer line.  Therefore, the Complainant, who is not a customer at Mrs. Goodman’s address, does not have standing to bring this complaint.  If the Complainant is alleging that the Respondent failed to provide reasonable service, the property owner or ratepayer of record must file the complaint.  


The complaint seems to be a request for payment.  Therefore, the Complainant is in the wrong forum.



Since the Complainant has failed to show that it has standing or that the Commission can award damages to a private litigant, the Respondent's Preliminary Objections are granted.  Therefore, pursuant to 66 Pa.C.S. § 703(b), this case is dismissed without a hearing.  The complaint filed by F. H. Swisher Plumbing and Heating Company is dismissed in its entirety with prejudice.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter in this proceeding.



2.
The Complainant does not have standing to bring this complaint since the Complainant is not the owner of or a customer of record at the service address.  Re: Pennsylvania American Water Company, 85 Pa. P.U.C. 548 (1995); Pa. P.U.C. et al v. Marietta Gravity Water Company 87 Pa. P.U.C. 864 (1997).



3.
A complainant must have a direct, immediate or substantial interest in the proceeding.  Ken R. ex. rel. C. R. v. Arthur Z, 546 Pa. 49, 682 A.2d 1267 (1996).  William Penn Parking Garage, Inc., et al v. City of Pittsburgh, 464 Pa. 168, 346 A. 2d 269 (1975).



4.
The Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 420 A. 2d 391 (1977).
ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by F.H. Swisher Plumbing & Heating Company against PECO Energy Company at Docket C-2010-2159953 is dismissed in its entirety.



2.
That the Preliminary Objections filed by Respondent PECO Energy Company are granted.



3.
That the record in this case is marked closed.

Date
October 28, 2010



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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