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HISTORY OF THE PROCEEDING


This decision sustains a formal complaint which F. John Szatkiewicz (“Complainant”) filed against Duquesne Light Company (Duquesne Light) on February 16, 2010.  Complainant alleges that his bills for electric service were super high and that the bills dropped after he complained and Duquesne Light removed his meter, checked it and remounted it.  Complainant also alleges in his complaint that the lights would flicker and that he lost four television sets in 2-1/2 years.  
            Duquesne Light filed an Answer to the complaint on March 22, 2010.  Duquesne Light avers in its Answer that Complainant’s meter was inspected on August 5, 2009 and found to be operating properly.  Duquesne Light refutes Complainant’s averment that there is a reliability, safety or quality problem with his electric utility service.  Duquesne Light claims that its records do not indicate that Complainant reported any problems with his service in the last decade.  Duquesne Light contends that Complainant’s bills dropped after the meter inspection on August 5, 2009 because Complainant decreased consumption.  Duquesne Light requests that the complaint be dismissed.

            The initial in-person hearing was held July 13, 2010 in a 2nd Floor Hearing Room, Piatt Place, 301 Fifth Avenue, Pittsburgh, Pennsylvania 15222.  Complainant appeared pro se and testified on his own behalf.  He presented two additional witnesses, Greg DeDominicis and Linda Tice.  Complainant also presented two exhibits that were marked and admitted as Complainant’s Exhibit 1 and Complainant’s Exhibit 2.
  Krysia Kubiak, Esquire represented Duquesne Light at the hearing.  Duquesne Light presented the following three witnesses:  Greg DeDominicis, Earl Roshon and Joseph Becker.  Duquesne Light also offered 10 exhibits that were marked and admitted as Exhibit No. 1, 3, 5, 6, 9, 11, 12, 13, 14 and 15.  The resulting hearing record consists of a transcript containing 96 pages and the aforementioned 12 exhibits.  No briefs were filed.  The record was closed by Interim Order Closing the Hearing Record on August 11, 2010.  
FINDINGS OF FACT
1. Complainant, F. John Szatkiewicz, resides at 6429 Tuscarawas Road, 

Midland, Pennsylvania.  He receives residential electric utility service at that address which is provided by Respondent, Duquesne Light (Tr. 14).

2. Complainant participates in Duquesne Light’s customer assistance 

program (CAP) (Tr. 14, 34-35).

3. Complainant’s residence is an old farm house.  It is heated primarily with
 wood heat and propane gas logs.  Complainant’s alternate source of heat for the residence is oil.  There is a torpedo heater (space heater) in the basement that burns kerosene.  This heater is used occasionally to keep water lines from freezing.  There is a 220 hard wired electric heater in Complainant’s bathroom as well (Tr. 21-22, 29).  



4.
Complainant has an electric water heater, washer and dryer, microwave and a mixer.  The mixer is not used often (Tr. 22).  


5.
In the past three years, Complainant has had to replace four television sets, two microwaves and numerous light bulbs (T. 16).


6.
Including Complainant, there are three adults in the household.  Complainant resides with Linda Tice and her adult son, who has resided in Complainant’s home since 2004.  There have been three adults in Complainant’s household at all times relevant to the instant complaint (Tr. 22-23).



7.
Complainant owns a garage on the lot adjacent to his residence.  The garage receives three phase electric utility service from Duquesne Light on a separate meter/commercial account.  The garage is a hobby shop which was previously used by Complainant to build dune buggies.  Complainant stopped using the garage for his hobby approximately three years prior to the date of the hearing (Tr. 24-27, 80; Exhibit 13).  



8.
According to Duquesne Light’s witness, Mr. DeDominicis, the welders, lath and hydraulic lift in Complainant’s garage would be too much load to be run via an extension cord from Complainant’s residence to the garage (Tr. 24-25, 36-37).   


9.
 According to Duquesne Light’s business records, Complainant telephoned Duquesne Light on or about June 24, 2009 regarding his bills for his residential account (Exhibit 6).  



10.
  Gregory DeDominicis, is an Energy Manager.  He is a subcontractor employed by Conservation Consultants (CCI), a company that conducts energy audits of homes (Tr. 28, 31, 34).



11.
Duquesne Light contracts with CCI to conduct energy audits of homes.  Typically, such audits are performed in the homes of high usage CAP customers to determine if usage can be reduced (Tr. 34-35).



12.
On July 21, 2009, Mr. DeDominicis made a home visit to Complainant’s residence to perform an energy audit for CCI, the company hired by Duquesne Light to perform the audit (Tr. 28-29, 34-35; Exhibit 12).     


13.
 Mr. DeDominicis metered Complainant’s refrigerators and upright freezer to determine the amount of energy used by the appliances.  The upright freezer was changed out and replaced with a more efficient freezer yielding an energy savings of approximately $15 per month (Tr. 31, 33).


14.
After conducting the energy audit of Complainant’s home on July 21, 2009, Mr. DeDominicis concluded that the usage was far beyond what he would typically see in a residential home (Tr. 33).  



15.
According to Duquesne Light’s business records, Mr. DeDominicis “called G. Miller to have ground check” after conducting the energy audit of Complainant’s home.  The “Event Date” for the entry in Duquesne Light’s records is July 26, 2009 (Exhibit 9).  


16.
On August 5, 2009, Earl Roshon, a Senior Meter Technician employed by Duquesne Light visited Complainant’s home to test the meter and check for grounds (Tr. 58-59; Exhibit 5).  


17.
An electric meter is mounted onto a meter socket and the meter and meter socket are sealed together.  The seal is a wire seal which is usually on the bottom of the meter base cover.  The meter seal is a yellow plastic seal with a wire that pushes in and will not come back out (Tr. 19, 59, 65, 67).


18.
The meter seal, which sealed Duquesne Light’s meter, the meter cover and the meter socket together at Complainant’s residence, had not been tampered with or cut before Mr. Roshon arrived to conduct tests on August 5, 2009.  Mr. Roshon cut the meter seal and removed the meter base cover to access the meter at Complainant’s residence on that date (Tr. 67, 70).  


19.
Mr. Roshon did not test for grounds before pulling the meter for testing at Complainant’s residence.  Mr. Roshon testified that he removed the meter, tested the meter and remounted it on the meter socket at Complainant’s residence before testing for grounds (Tr. 59‑62).



20.
A test for grounds is conducted by turning off everything (electric) in the house and viewing the meter.  If the meter stops there are no grounds (Tr. 60; Exhibit 5).


21.
Mr. Roshon did a full load test and a light load test of the meter at Complainant’s residence after he removed it on August 5th and the meter passed both tests for accuracy (Tr. 59-60; Exhibit 5). 


22.
Mr. Roshon testified that after he remounted the meter at Complainant’s residence he tested for grounds and did not find any.  Mr. Roshon reported that no grounds were found and no unusual load was found (Tr. 59-60; Exhibit 5).  


23.
Complainant’s electric bills were lower after August 5, 2009 when Mr. Roshon removed, tested and then remounted the meter (Tr. 17).  



24.
After August 5, 2009, Complainant’s residence continued to experience problems with electric service.  They lost a microwave and televisions, and “had power surges” (lights kept flickering off and on) (Tr. 39).  



25.
In March 2010, another Duquesne Light Senior Meter Technician, Jeff Hafara visited Complainant’s residence (Tr. 68-69; Exhibit 3).


26.
On March 9, 2010, Mr. Hafara removed the meter from Complainant’s residence, obtained a final meter reading and replaced the existing meter with a new meter because the existing meter was damaged (Tr. 69; Exhibit 3).


27.
On March 9, 2010, Mr. Hafara also replaced the damaged and melted meter socket at Complainant’s residence.  The burnt jaws of the meter socket damaged the meter (Tr. 69-70; Exhibit 3).  


28.
Mr. Hafara did not note that the meter had been tampered with or that the meter seal put in place on August 5, 2009 had been cut when he observed the meter and changed it on March 9, 2010 (Tr. 71-72; Exhibit 3).  


29.
Mr. Roshon testified that he did not notice anything wrong with the meter jaws on the meter socket on August 5, 2009 and that it would be “very hard” to put the meter into the jaws incorrectly because the cover which goes over the meter is tightly fitted (Tr. 67).



30.
The damage to one of the two meter jaws on the meter socket removed on March 9, 2010 would not prevent a technician from placing a tightly fitted meter cover over the meter, after the blades are placed in the jaws, even though one is damaged.  The damage to the meter jaw would not prevent a meter from being mounted perpendicular to the meter socket in such a fashion to enable a technician to place a meter cover over the meter after mounting (Complainant’s Exhibit 2).    


31.
The electric meter at Complainant’s residence was incorrectly mounted on the meter socket prior to August 5, 2009 by Duquesne Light causing a ground to be created.  Electricity was passing through the meter that was not going into the residence for usage (Tr. 16, 31, 33, 69-72; Exhibit 1, 3 and 9; Complainant’s Exhibit 2).  


32.
On August 5, 2009, the meter at Complainant’s residence was remounted incorrectly after it was removed and tested by Duquesne Light.  It was remounted incorrectly because the jaws of the meter socket were damaged prior to removal of the meter.  Duquesne Light’s Senior Meter Technician sealed the meter cover, meter and meter socket on August 5, 2009 after remounting the meter on the damaged meter socket (Tr. 16, 31, 33, 59-62, 67, 69-72; Exhibit 1, 3, 5 and 9; Complainant’s Exhibit 2).  



33.
Some time after August 5, 2009, the meter socket at Complainant’s residence was burned and melted because the meter was incorrectly mounted onto a damaged meter socket on August 5, 2009.  The melted and burned meter socket caused damage to the meter which made the replacement of the meter necessary on March 9, 2010 (Tr. 16, 31, 33, 59-62, 67, 69-72; Exhibit 1, 3, 5 and 9; Complainant’s Exhibit 2).  



34.
A ground was present after Duquesne Light incorrectly mounted the meter on the damaged meter socket at Complainant’s residence on August 5, 2009 (Tr. 16, 31, 33, 59‑62, 67, 69-72; Exhibit 1, 3, 5 and 9; Complainant’s Exhibit 2).      


35.
The seal on the meter at Complainant’s home had not been cut or tampered with between August 5, 2009, when Duquesne Light resealed the meter after remounting it and March 9, 2010 when the meter was replaced by Duquesne Light (Tr. 71-72; Exhibit 3).


36.
Complainant’s bills for electric utility service dropped significantly after Duquesne Light remounted the meter on August 5, 2009, despite the fact that neither consumption nor the number of household members changed (Tr. 17, 22-23, Exhibit 1).   


37.
Complainant timely appealed the decision rendered on his Informal Complaint made to the Commission’s Bureau of Consumer Services (BCS), No. 2618887.  
DISCUSSION

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute, it is clear that Mr. Szatkiewicz is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
Mr. Szatkiewicz filed the instant complaint alleging that his bills for electric utility service were extremely high.  In the complaint he claimed that his bills for usage dropped after Duquesne Light visited his home and checked the meter (August 5, 2009).  Under the “Relief” subsection of the formal complaint form, Complainant provided that he “[l]ost 4 TVs in 2 ½ years” and that the lights would flicker.
    
            In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

In a recent case, Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010), the Commission restated its position for the purpose of clarifying the Waldron test.  In Bennett, the Commission stated as follows:
While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Clearly this or any other new customer cannot produce evidence that she does not possess regarding prior usage.  Thus, the ALJ’s interpretation of Waldron is too narrow and would never allow a new customer to be able to challenge a high bill.  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.
Bennett, Opinion and Order entered October 13, 2010, p. 6 (emphasis in the original).



In the instant case, Complainant informed Duquesne Light that his electric bill was too high on June 24, 2009.  See Exhibit 6.  He called Duquesne Light and Duquesne Light referred this matter for an energy audit by Conservation Consultants (CCI).  An Energy Manager was subcontracted by CCI to visit Complainant’s home to conduct an energy audit.  An energy audit was conducted at Complainant’s home on July 21, 2009.  The energy audit included touring Complainant’s home looking for electric energy usage and metering refrigerators and an upright freezer.  Of particular significance here is the Energy Manager’s ultimate conclusion that the metered usage was “far beyond from what I would typically see in a residential home.”  Tr. 33.  According to Duquesne Light’s business records, the Energy Manager “called G. Miller to have ground check” after conducting the energy audit of Complainant’s home.  The “Event Date” for the entry in Duquesne Light’s records is July 26, 2009.  See Exhibit 9.    



A Senior Meter Technician visited Complainant’s home on August 5, 2009.  He did not observe any evidence of meter tampering when he arrived and saw the meter.  In fact, to the contrary, he testified that he cut the seal, which seals the meter to the meter socket, to access the meter.  Tr. 67, 70.  The Senior Meter Technician who visited Complainant’s home on August 5, 2009 did not test for grounds before removing the meter for load testing.  He did not test the meter for grounds, according to him, until after he remounted it on the meter socket.  He testified that he did not observe damage to the meter socket on August 5, 2009.   


After the Senior Meter Technician remounted Complainant’s meter on the meter base/socket, put the cover on and resealed it, Complainant’s monthly bills decreased significantly.  See Exhibit 1.    



On March 9, 2010, Duquesne Light sent a second Senior Meter Technician to Complainant’s residence in response to a service call.  Duquesne Light’s business records do not contain any observations of meter tampering or that the seal (resealed August 5, 2009) had been cut.  See Exhibit 3.  On March 9, 2010, Duquesne Light replaced the damaged meter and meter socket at Complainant’s residence.  



The undersigned concludes, based upon the totality of factual evidence chronicled in the Findings of Fact, that a ground existed at Complainant’s residence both before and after August 5, 2009 when Duquesne Light visited the residence, pulled the meter for testing and then remounted it.  The critical piece of evidence in this case is Complainant’s Exhibit 2.  This exhibit is part of the meter socket removed from Complainant’s residence on March 9, 2010.
  One of the jaws on the meter socket is damaged.  The undersigned concludes that this damage was done at some unknown date prior to August 5, 2009 when Duquesne Light mounted the meter onto the socket.  The meter was incorrectly mounted onto the socket and one of the metal sides of the damaged jaw was pushed down in and bent some time before August 5, 2009.  Because of this damage, the meter blades did not make good contact with the meter socket.  



Complainant’s household composition did not change nor did his actual usage change enough after August 5, 2009 to account for the decrease in metered usage observed after August 5, 2009.        

The Waldron test includes:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.  The most relevant fact or circumstance here is that Complainant’s meter socket was damaged, thereby creating a ground.  There was no evidence of meter tampering.  Duquesne Light had to cut its seals on August 5, 2009 and March 9, 2010 to access the meter.  There was no evidence of any meter tampering prior to August 5, 2009 present by Duquesne Light.  Duquesne Light mounted and remounted the meter.  Duquesne Light, at some unknown date prior to August 5, 2009, incorrectly mounted the meter and damaged the meter socket, which caused the ground to occur.  Electricity flowed through the meter that was not actually used by Complainant’s residence, because of the ground, prior to the replacement of the meter and meter socket on March 9, 2010.  Complainant has met his burden of proof in this proceeding.  66 Pa. C.S. §332(a).  


In a situation such as this it is difficult to fashion a remedy for correcting Complainant’s bills for usage prior to March 9, 2010, the date a new meter and socket were installed.  There was no evidence presented by either Complainant or Duquesne Light in this proceeding that the meter was examined or that the seal was cut to access the meter during the three-year period prior to the filing of the formal complaint on February 16, 2010 (other than August 5, 2009).  The undersigned concludes that since a ground existed prior to March 9, 2010 and also prior to August 5, 2009 because of the damaged meter socket, the only way to recalculate Complainant’s bills for usage during the three-year period prior to the filing of the complaint is to take the average monthly usage from March 9, 2010 through July 13, 2010, the date of the hearing, and readjust all of Complainant’s monthly billings issued between February 2007 and March 9, 2010 based upon this average.
  The household composition has not changed.  Tr. 22-23. 

In the ordering paragraphs to follow, the high bill complaint is sustained and Duquesne Light is ordered to recalculate Complainant’s monthly bills and current account balance for the period from February 2007 through March 9, 2010.          
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).



3.
Complainant established a prima facie case and met his burden of proving that he was overcharged for electric utility service provided by the Respondent from February 2007 through March 9, 2010.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  



4.
Respondent did not proffer evidence of co-equal weight that Complainant’s bills for electric utility service were accurate prior to March 9, 2010.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).



ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint of F. John Szatkiewicz v. Duquesne Light Company at Docket No. F-2010-2161237 is sustained.


2.
That Duquesne Light Company shall recalculate Complainant’s bills for electric utility usage for the period from February 2007 through March 2010 based upon the average monthly metered usage recorded between March 9, 2010 and July 13, 2010 and issue a corrected billing to Complainant within thirty (30) days of the date of this Order. 

Date:
October 29, 2010




______________________________









Mark A. Hoyer










Administrative Law Judge

F-2010-2161237  F. John Szatkiewicz v. Duquesne Light Company
F John SzatkiewicZ 

6429 Tuscarawas Road
Midland PA  15059
(724) 643-8422
Krysia Kubiak Esquire
Duquesne Light Company
411 Seventh Avenue 16-1
Pittsburgh PA  15219
(412) 393-6505

a)
F. John Szatkiewicz  v. Duquesne Light Company 


Docket No. F-2010-2161237 
b)
On February 16, 2010, Complainant filed a high bill complaint.  Respondent filed its

Answer on March 22, 2010 requesting that the complaint be dismissed.  An initial hearing was held on July 13, 2010.  No briefs were filed.  The hearing record was closed by Interim Order issued August 11, 2010.    

c)
ALJ Hoyer issued an Initial Decision sustaining the high bill complaint and ordering Duquesne Light to recalculate Complainant’s monthly bill from February 2007 through March 9, 2010 and issue a corrected billing.
� Complainant’s Exhibit 2 is a portion of Complainant’s meter socket consisting of two metal pieces that were removed when his electric meter was replaced. Tr. 69; Exhibit 3.  


� Although Complainant claimed he lost two televisions in the past two and one half years in his complaint and submitted an exhibit, Complainant’s Exhibit 1, claiming that he lost four televisions, two microwaves and light bulbs, he did not make a claim for monetary damages in this case.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  The courts of Common Pleas retain original jurisdiction over suits for damages.  Id.  If a claim for monetary damages had been made in this case an award could not be granted because the Commission lacks jurisdiction over monetary damage claims.  


 


� Any review of this proceeding should include a visual inspection of the two pieces of meter socket provided by Complainant as Complainant’s Exhibit 2.  


� See 66 Pa. C.S. §3314, Limitation of actions and cumulation of remedies.  
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