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HISTORY OF THE PROCEEDING

On December 14, 2009, William King (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  At paragraph 4B of the complaint form, the Complainant alleges that he opposes the Respondent’s proposed rate increase.  The complaint also recites a chronology of contacts between the Complainant and Respondent regarding the Complainant’s Residential Thermal Storage (RTS) rate.  The complaint alleges that a 1995 legal settlement mandates that the Respondent continue the RTS program and prevents the Respondent from changing the RTS rate structure.  The complaint requests that the Commission direct the Respondent not to change the RTS rate.  
The Respondent filed an answer with new matter on January 6, 2010.  The answer asserts that the Respondent has furnished adequate, reasonable service to the Complainant.  The answer denies that the Respondent has eliminated the RTS rate and asserts that the Complainant can continue to take service under Rate Schedule RTS.  However, the answer alleges that effective January 1, 2010, the economic benefits of Rate Schedule RTS will decline due to the expiration of generation rate caps on that date.  The new matter incorporates the factual averments set forth in the answer.  The answer with new matter requests that the Commission dismiss the complaint.
On January 11, 2010, the Complainant filed an answer to new matter alleging that the Respondent has failed to file the proper tariffs in order to change the RTS rate.  The answer to new matter denies that the expiration of generation rate caps has any effect on the RTS rate.  
By hearing notice dated August 18, 2010, the Commission scheduled a telephonic hearing for this matter on September 22, 2010, at 1:00 p.m. and assigned the case to me.  I issued a prehearing order on August 23, 2010, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  

I conducted the initial hearing as scheduled on September 22, 2010.  The Complainant appeared pro se and presented testimony.  Kimberly G. Krupka, Esquire represented the Respondent, which presented one witness who sponsored three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of fifty-five pages.  The record closed on November 1, 2010, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT



1.
The Complainant is William King.  (N.T. 6-7)


2.
The Respondent is PPL Electric Utilities Corporation.  (N.T. 7)


3.
The Complainant constructed his residence at 1998 West Point Drive, Bethlehem, Pennsylvania in 1987.  (N.T. 7-8)


4.
When the Complainant was planning to construct his house, the Respondent indicated that if he constructed the home according to the Respondent’s standards, he would be eligible for a lower rate.  (N.T. 7-8) 



5.
The Complainant constructed the residence in 1987 as part of a new housing development.  (N.T. 7)  


6.
A PPL representative, Gregory Hamilton contacted the Complainant to offer the Complainant a rebate of $1,200 toward the installation of a heating system that would qualify the residence for a discount rate under Rate Schedule RTS.  (N.T. 7-8)  


7.
The Complainant installed the heating system, received the $1,200 rebate from the Respondent and began receiving service from the Respondent under Rate Schedule RTS.  (N.T. 8)



8.
The Complainant’s residence is a single family dwelling with four bedrooms and two and a half bathrooms.  (N.T. 7)  


9.
The Complainant’s heating system consists of a heat pump and 200 gallon water tank.  (N.T. 8)  


10.
During the heating season, the heat pump heats the water in the tank between the hours of 5:00 p.m. and 7:00 a.m.  (N.T. 8-9)  


11.
At 7:00 a.m., the heat pump stops heating the water and the hot water circulates through coils.  (N.T. 9)  


12.
A fan blows over the coils, circulating warm air through the house in order to heat it.  (N.T. 9)  


13.
The heat pump begins heating the water again at 5:00 p.m. and the cycle repeats.  (N.T. 9)  



14.
In exchange for installing and operating this heating system, the Complainant received a lower rate because the system operated only during the Respondent’s off peak hours from 5:00 p.m. and 7:00 a.m.  (N.T. 10)



15.
The Complainant became aware that the Respondent was going to eliminate the lower rate for Rate Schedule RTS customers when he received correspondence from the Respondent stating that the RTS rate would change, effective January 1, 2010.  (N.T. 24-25)  



16.
The Complainant contacted the Respondent by telephone and received further information on the changes to the RTS rate.  (N.T. 25)  



17.
The Respondent offered alternatives to the RTS programs to the Complainant.  (N.T. 25) 



18.
The Complainant is still listed as a customer under Rate Schedule RTS in the Respondent’s records.  (N.T. 29)


19.
The Respondent sent a letter to the Complainant on March 10, 2009 explaining the changes to his rates under Rate Schedule RTS.  (N.T. 30, PPL Ex. 2)  



20.
The Complainant called the Respondent on March 17, 2009, seeking further explanation.  (N.T. 31, PPL Ex. 2)  



21.
The Respondent sent another letter to the Complainant on September 11, 2009, offering options for the Complainant to consider in 2010.  (N.T. 31-32, PPL Ex. 2)  


22.
The Complainant called the Respondent on September 15, 2009, and September 28, 2009, concerning the change in rates under Rate Schedule RTS and indicating that the options offered by the Respondent were not acceptable.  (N.T. 32, PPL Ex. 2)  



23.
The Respondent sent letters to the Complainant on January 8, 2010, and May 24, 2010, again setting forth the options available to Rate Schedule RTS customers.  (N.T. 32-33, PPL Ex. 2)



24.
The Respondent created the RTS in 1981 in order to encourage eligible residential customers to manage their on peak and off peak loads.  (N.T. 33, PPL Ex. 3)  



25.
The Rate Schedule RTS was a load management tool created by the Respondent when it was a fully integrated utility and owned generation capacity.  (N.T. 33-34)  



26.
Rate Schedule RTS was designed to move generation load from peak hours to off peak hours.  (N.T. 34)
27.
The Commission approved the creation of Rate Schedule RTS by order entered January 30, 1981, at Docket No. R-80031114.  (PPL Ex. 3, Attachment 1)  

28.
The Respondent filed a tariff creating Rate Schedule RTS with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 1)  

29.
The tariff creating Rate Schedule RTS included the provision that as a guarantee against the withdrawal of Rate Schedule RTS, within ten years of the date of its application to a specific location, the Respondent would compensate the contemporary ratepayer at the rate of $20.00 per month for the remainder of the ten year period.  (N.T. 34, PPL Ex. 3, Attachment 1)  

30.
The tariff became effective on January 30, 1981.  (PPL Ex. 3, Attachment 1)

31.
In 1987, the Commission granted the Respondent’s request to increase the amount paid to ratepayers for withdrawal of Rate Schedule RTS to $50.00.  (N.T. 34, PPL Ex. 3, Attachment 2)  

32.
The Commission approved the increase by order entered September 21, 1987, at Docket No. R-870600C001.  (PPL Ex. 3, Attachment 2)  
33.
The Respondent filed a tariff implementing this change in Rate Schedule RTS with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 2)  

34.
The tariff became effective April 28, 1987.  (PPL Ex. 3, Attachment 2)

35.
In 1995, the Commission granted the Respondent’s request to close the Rate Schedule RTS rate to new customers and limit service to existing service locations through the life of the existing storage units.  (N.T. 35, PPL Ex. 3, Attachment 3)  
36.
The Respondent’s peak load in 1995 occurred during the summer months in the afternoon starting at 5:00 p.m. when customers would arrive at their residences and begin preparing meals and using air conditioning.  (N.T. 35)  
37.
The Commission approved closing Rate Schedule RTS rate to new customers and limiting service to existing service locations through the life of the existing storage units by order entered September 27, 1995, at Docket No. R-00943271.  (PPL Ex. 3, Attachment 3)  

38.
The Respondent filed a tariff implementing this change in Rate Schedule RTS with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 3)  
39.
The tariff became effective September 28, 1995.  (PPL Ex. 3, Attachment 3)

40.
In 1996 the General Assembly passed the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§2801-2812.  (N.T. 36)
41.
Pursuant to the Electricity Generation Customer Choice and Competition Act, the Respondent submitted a Restructuring Plan to the Commission for review and approval.  (N.T. 36)

42.
In 1998 the Commission approved a settlement of the Respondent’s restructuring proceeding.  (N.T. 36)  
43.
The settlement provided that all rates, including Rate Schedule RTS, were subject to caps on their distribution and transmission rates through December 31, 2004, and caps on their generation rates through December 31, 2009.  (N.T. 48)  

44.
As part of the settlement, the Respondent removed the commitment not to withdraw Rate Schedule RTS within ten years of the date of its application to a specific location and eliminated the provision promising to provide service at the Rate Schedule RTS rate though the life of the existing storage units.  (PPL Ex. 3, Attachment 4)  

45.
The Commission approved these provisions by order entered August 27, 1998, at Docket No. R-00973954.  (PPL Ex. 3, Attachment 4)  

46.
The Respondent filed a tariff implementing these changes with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 4) 

47.
The tariff became effective January 1, 1999.  (PPL Ex. 3, Attachment 4)

48.
The Respondent initiated a proceeding with the Commission to increase its distribution and transmission rates after the expiration of the distribution and transmission rate caps.  (N.T. 48)  

49.
The Commonwealth Court of Pennsylvania vacated the portion of the Commission’s order regarding distribution and transmission rates and remanded the matter to the Commission to set non-discriminatory rates for each service.  (N.T. 48)

50.
The Respondent and Commission complied with this order.  (N.T. 48-49)
51.
In 2007 the Commission approved a settlement of the Respondent’s request to implement a Competitive Bridge Plan (CBP) to purchase generation supply to meet its default service obligations in 2010.  (N.T. 36-37, 49-50)  

52.
The Commission approved the Respondent’s creation of a Generation Supply Charge (GSC) to recover the costs of default supply from residential and small commercial ratepayers.  (PPL Ex. 3, Attachment 5)  

53.
The GSC was designed as a flat per kWh charge for each rate class including Rate Schedule RTS.  (PPL Ex. 3, Attachment 5)

54.
The Commission also approved the Respondent setting the GSC for Rate Schedule RTS customers at a level 1.35 cents per kWh lower than for Rate Schedule RS residential customers for 2010.  (N.T. 36-37)  

55.
The Commission approved these provisions by order entered May 17, 2007, at Docket No. P-00062227.  (PPL Ex. 3, Attachment 5)  

56.
The Respondent filed a tariff implementing these changes with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 5) 
57.
The tariff became effective May 23, 2007.  (PPL Ex. 3, Attachment 5)

58.
In 2009, the Commission approved a settlement of the Respondent’s request to implement a Default Service Procurement Plan (DSP) to purchase generation supply to meet its default service obligations in for the period from January 1, 2011, through May 31, 2013. (N.T. 37)  
59.
The Commission approved the Respondent’s creation of a Generation Supply Charge-1 (GSC-1) to recover the costs of default supply from residential and small commercial ratepayers.  (PPL Ex. 3, Attachment 6)  
60.
The GSC-1 was designed as a flat per kWh charge for each rate class including Rate Schedule RTS.  (PPL Ex. 3, Attachment 6)  
61.
The Commission also approved the Respondent setting the GSC-1 for Rate Schedule RTS customers at a level .675 cents per kWh lower than for Rate Schedule RS residential customers for 2011.  (N.T. 37)  
62.
The Commission approved these provisions by order entered June 30, 2009, at Docket No. P-2009-2060309.  (PPL Ex. 3, Attachment 6)  
63.
The Respondent filed a tariff implementing these changes with the Commission which the Commission approved.  (PPL Ex. 3, Attachment 6)

64.
The tariff became effective July 2, 2009.  (PPL Ex. 3, Attachment 6)
DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976)  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950)  In this case, the Complainant contends that the Respondent has improperly terminated the discount he received until January 1, 2010, under the RTS rate.  According to the Complainant, the Respondent did not obtain the appropriate Commission approval to change the discount rate he received under Rate Schedule RTS.  Therefore, according to the Complainant, the rate the Respondent now charges him is illegal.  


The Public Utility Code at 66 Pa. C.S. §1309 provides that a customer may file a complaint alleging that a rate charged by a public utility is unjust, unreasonable or illegal.  When a customer files such a complaint, the customer bears the burden of establishing that the rate is unjust, unreasonable or illegal.  If the customer demonstrates that the rate is unlawful, the Commission must set just and reasonable rates that would be applicable to the complaining customer and other customers similarly situated.  Pennsylvania Elec. Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)


In support of his contention that the Respondent’s current RTS rate is unjust, unreasonable or unlawful, the Complainant alleges that when he was planning to construct his residence at 1998 West Point Drive, Bethlehem, Pennsylvania in 1987, the Respondent indicated that if he constructed the home according to the Respondent’s standards, he would be eligible for a lower rate.  (N.T. 7-8) According to the Complainant, he constructed the residence in 1987 as part of a new housing development.  (N.T. 7)  A PPL representative, Gregory Hamilton, had contacted the Complainant to offer the Complainant a rebate of $1,200 toward the installation of a heating system that would qualify the residence for a discount rate under Rate Schedule RTS.  (N.T. 7-8)  The Complainant installed the heating system, received the $1,200 rebate from the Respondent and began receiving service from the Respondent under Rate Schedule RTS.  (N.T. 8)


The Complainant testified that the residence is a single family dwelling with four bedrooms and two and a half bathrooms.  (N.T. 7)  The Complainant’s heating system consists of a heat pump and 200 gallon water tank.  (N.T. 8)  During the heating season, the heat pump heats the water in the 200 gallon tank between the hours of 5:00 p.m. and 7:00 a.m.  (N.T. 8-9)  At 7:00 a.m., the heat pump stops heating the water and the hot water circulates through coils.  (N.T. 9)  A fan blows over the coils, circulating warm air through the house in order to heat it.  (N.T. 9) The heat pump begins heating the water again at 5:00 p.m. and the cycle repeats.  (N.T. 9)  



In exchange for installing and operating this heating system, the Complainant testified that he received a lower rate because the system operated only during the Respondent’s off peak hours from 5:00 p.m. and 7:00 a.m.  (N.T. 10)  If the Complainant used more than a certain amount of electricity during the peak hours between 7:00 a.m. and 5:00 p.m., he paid a higher rate for his electricity.  (N.T. 8-10)  


The Complainant became aware that the Respondent was going to eliminate the lower rate for Rate Schedule RTS customers when he received correspondence from the Respondent stating that the RTS rate would change, effective January 1, 2010.  (N.T. 24-25)  The Complainant contacted the Respondent by telephone and received further information on the changes to the RTS rate.  (N.T. 25)  The Respondent offered alternatives to the RTS programs to the Complainant.  (N.T. 25)  The Complainant did not find any of these alternatives to be acceptable.  (N.T. 25)  


The Complainant does not allege that the Respondent has incorrectly calculated his electric bill.  The Complainant did not present any evidence that supports such an allegation.  Rather, according to the Complainant, the increase in his electric rate under Rate Schedule RTS is unreasonable and not justified because the Respondent promised that the Complainant would pay the discounted RTS rate for as long as he owned the heating system constructed in accordance with the Respondent’s standards.  The Complainant contends that he and other RTS customers have been damaged by the Respondent’s anti-competitive marketing of the RTS rate 
and off peak electric heating systems.  The Complainant also asserts that the Respondent failed to provide him with accurate and adequate information regarding how the RTS rate was going to change.  The Complainant’s contentions are without merit.


In response to the Complainant’s allegations, the Respondent’s witness, Oliver Kasper, provided information on the Complainant’s account and billing history.  (N.T. 29, PPL Ex. 1)  According to the Respondent’s records, the Complainant is still listed as a customer under Rate Schedule RTS.  (N.T. 29)  The account statement shows that the Complainant’s account is current.  



Mr. Kasper also provided information on the Respondent’s contacts by letter and by telephone.  (N.T. 30-33, PPL Ex. 2)  The Respondent sent a letter to the Complainant on March 10, 2009, explaining the changes to his rates under Rate Schedule RTS.  (N.T. 30, PPL Ex. 2)  In response, the Complainant called the Respondent on March 17, 2009, seeking further explanation.  (N.T. 31, PPL Ex. 2)  The Respondent sent another letter to the Complainant on September 11, 2009, offering options for the Complainant to consider in 2010.  (N.T. 31-32, PPL Ex. 2)  In response, the Complainant called the Respondent on September 15, 2009, and September 28, 2009, concerning the change in rates under Rate Schedule RTS and indicating that the options offered by the Respondent were not acceptable.  (N.T. 32, PPL Ex. 2)  The Respondent sent letters to the Complainant on January 8, 2010, and May 24, 2010, again setting forth the options available to Rate Schedule RTS customers.  (N.T. 32-33, PPL Ex. 2)  
Finally, the Respondent provided a history of the Rate Schedule RTS rate.  (N.T. 33, PPL Ex. 3)  The Respondent created the RTS rate in 1981 in order to encourage eligible residential customers to manage their on peak and off peak loads.  (N.T. 33, PPL Ex. 3)  Mr. Kasper explained that the Rate Schedule RTS was a load management tool created by the Respondent when it was a fully integrated utility and owned generation capacity.  (N.T. 33-34)  According to Mr. Kasper, Rate Schedule RTS was designed to move generation load from peak hours to off peak hours.  (N.T. 34)  

The Commission approved the creation of Rate Schedule RTS by order entered January 30, 1981, at Docket No. R-80031114.  (PPL Ex. 3, Attachment 1)  The Respondent filed a tariff creating Rate Schedule RTS with the Commission which the Commission approved.  The tariff creating Rate Schedule RTS included the provision that as a guarantee against the withdrawal of Rate Schedule RTS, within ten years of the date of its application to a specific location, the Respondent would compensate the contemporary ratepayer at the rate of $20.00 per month for the remainder of the ten year period.  (N.T. 34, PPL Ex. 3)  The tariff became effective on January 30, 1981. 


In 1987, the Commission granted the Respondent’s request to increase the amount paid to ratepayers for withdrawal of Rate Schedule RTS to $50.00.  (N.T. 34, PPL Ex. 3)  The Commission approved the increase by order entered September 21, 1987, at Docket No. R‑870600C001.  (PPL Ex. 3, Attachment 2)  The Respondent filed a tariff implementing this change in Rate Schedule RTS with the Commission which the Commission approved.  The tariff became effective April 28, 1987.


In 1995, the Commission granted the Respondent’s request to close the Rate Schedule RTS rate to new customers and limit service to existing service locations through the life of the existing storage units.  (N.T. 35, PPL Ex. 3)  Mr. Kasper explained that, by this time, the Respondent’s peak load had changed.  (N.T. 35)  The Respondent’s peak load in 1995 occurred during the summer months in the afternoon starting at 5:00 p.m. when customers would arrive at their residences and begin preparing meals and using air conditioning.  (N.T. 35)  Given this change in the peak load, Rate Schedule RTS no longer was moving generation load to off peak hours and the Respondent decided to close it to new customers.  
The Commission approved closing Rate Schedule RTS rate to new customers and limiting service to existing service locations through the life of the existing storage units by order entered September 27, 1995, at Docket No. R-00943271.  (PPL Ex. 3, Attachment 3)  The Respondent filed a tariff implementing this change in Rate Schedule RTS with the Commission which the Commission approved.  The tariff became effective September 28, 1995.

Mr. Kasper testified that in 1996 the General Assembly passed the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. §§2801-2812. (N.T. 36)  In order to thoroughly explain the Respondent’s actions regarding the Rate Schedule RTS rates, I will provide a brief explanation of the Competition Act.  
The General Assembly passed the Competition Act in order to encourage competition in the generation of electricity, reduce electricity rates, encourage business and industry in the Commonwealth, and maintain safe, affordable, and reliable transmission and distribution services.  The objectives of the Competition Act were to encourage competitive retail and wholesale markets, while providing significant cost savings and rate protections to customers.  In order to ensure that this transition benefited all customers, while protecting the Commonwealth’s ability to compete in the national and international marketplace for industry and jobs, the Competition Act contained specific provisions to ensure continued safe and affordable service for all customers.  66 Pa. C.S. §§2802(7), (8), and (11)

The Competition Act acknowledged that some consumers may choose not to or may be unable to purchase power from an alternate supplier.  For that reason, the Competition Act mandated that each Electric Distribution Company (EDC) provide electricity to these customers as a Provider of Last Resort (POLR) both during and after the transition period.  66 Pa. C.S. §§2802(16) and 2807(e)  Similarly, to ensure the continued supply of safe and reliable electric service to customers, the Competition Act placed caps on the level of transmission, distribution and generation rates  an EDC could charge to customers during the transition period.  66 Pa. C.S. §2804  In exchange for these customer protections, the EDCs received benefits to account for the elimination of the traditional electric utility monopoly.  
The Competition Act anticipated that the switch from regulation to competition might create costs purportedly not recoverable at market rates; so the Competition Act permitted EDCs to recover these stranded costs during the transition period.  66 Pa. C.S. §2808  In return for receiving capped rates from the EDCs during the transition period, ratepayers accessing the EDC’s transmission or distribution network were required to remit Competitive Transition Charges (CTCs) relating to stranded costs.  66 Pa. C.S. §§2804, 2808

In remitting stranded costs to the EDCs, ratepayers, in theory, secured the opportunity to procure competitively priced generation with the assurance that the EDC would provide a backstop through the provision of POLR service at agreed-upon rates for a set period.  Conversely, for meeting this POLR obligation at capped rates, the EDCs were ensured full collection of their stranded costs stemming from electric restructuring.  The provision of rate caps and guaranteed POLR service for ratepayers combined with the ability of EDCs to collect stranded costs from these ratepayers ensured that both ratepayers and EDCs received benefits from the restructuring bargain.

In order to implement the terms and conditions of the Competition Act, the Competition Act required each EDC to file a Restructuring Plan setting forth proposals that would ensure compliance with the mandates of the Competition Act.  66 Pa. C.S. §2806(d)  Pursuant to these requirements, the Respondent submitted a Restructuring Plan to the Commission for review and approval.  (N.T. 36)


In 1998, the Commission approved a settlement of the Respondent’s restructuring proceeding.  (N.T. 36)  The settlement provided that all rates, including Rate Schedule RTS, were subject to caps on their distribution and transmission rates through December 31, 2004, and caps on their generation rates through December 31, 2009.  (N.T. 48)  As part of the settlement, the Respondent removed the commitment not to withdraw Rate Schedule RTS within ten years of the date of its application to a specific location and eliminated the provision promising to provide service at the Rate Schedule RTS rate though the life of the existing storage units.  The Commission approved these provisions by order entered August 27, 1998, at Docket No. R‑00973954.  (PPL Ex. 3, Attachment 4)  The Respondent filed a tariff implementing these changes with the Commission which the Commission approved.  The tariff became effective January 1, 1999.



Mr. Kasper explained that in 2004 the Respondent initiated a proceeding with the Commission to increase its distribution and transmission rates after the expiration of the distribution and transmission rate caps.  (N.T. 48)  Several parties appealed the Commission’s December 22, 2004, decision at R-00049255 to the Commonwealth Court of Pennsylvania.  In the decision captioned Lloyd v. Pennsylvania Pub. Util. Comm’n., 904 A.2d  1010 (Pa. Cmwlth. 2006), alloc. denied 916 A.2d 1105 (Pa. 2007) (Lloyd), the Commonwealth Court of Pennsylvania vacated the portion of the Commission’s order regarding distribution and transmission rates and remanded the matter to the Commission to set non-discriminatory rates for each service.  (N.T. 48)  In order to thoroughly explain the Respondent’s actions regarding the Rate Schedule RTS rates, I will provide a brief explanation of the Lloyd decision. 

In Lloyd, the Commonwealth Court held that the Commission’s December 22, 2004, decision created unreasonable distribution and transmission rates because the rates discriminated against commercial and industrial customers by increasing the subsidies they were providing to residential customers.  The higher rates paid by commercial and industrial customers kept the rates paid by residential customers below the amount it actually cost the Respondent to provide service to those residential customers.  The Commonwealth Court held that the rates established by the Commission’s December 22, 2004 decision violated the Competition Act because the Competition Act required that the rates for transmission, distribution and generation each be set separately, based on the cost of serving each separate class of customers citing, 66 Pa. C.S. §2804(3).  The Commonwealth Court remanded the case to the Commission and directed it to set non-discriminatory, reasonable distribution and transmission rates and rate structure for each service.  Mr. Kasper testified that the Respondent and Commission complied with this order.  (N.T. 48-49)  


With regard to generation rates, Mr. Kasper explained that in 2007 the Commission approved a settlement of the Respondent’s request to implement a Competitive Bridge Plan (CBP) to purchase generation supply to meet its default service obligations in 2010.  (N.T. 36-37, 49-50)  The Commission approved the Respondent’s creation of a Generation Supply Charge (GSC) to recover the costs of default supply from residential and small commercial ratepayers.  The GSC was designed as a flat per kWh charge for each rate class, including Rate Schedule RTS.  The Commission also approved the Respondent setting the GSC for Rate Schedule RTS customers at a level 1.35 cents per kWh lower than for Rate Schedule RS residential customers for 2010.  (N.T. 36-37)  The Commission approved these provisions by order entered May 17, 2007, at Docket No. P-00062227.  (PPL Ex. 3, Attachment 5)  The Respondent filed a tariff implementing these changes with the Commission which the Commission approved.  The tariff became effective May 23, 2007.  

After the Commission approved the GSC, the Respondent began purchasing generation supply for 2010.  The last purchase occurred in October 2009.  The prices for 2010 generation supply were not finalized until December 1, 2009.  The Respondent placed those prices into its tariff on December 18, 2009.  (N.T. 42)  


In 2009 the Commission approved a settlement of the Respondent’s request to implement a Default Service Procurement Plan (DSPP) to purchase generation supply to meet its default service obligations for the period from January 1, 2011, through May 31, 2013.  (N.T. 37)  The Commission approved the Respondent’s creation of a Generation Supply Charge-1 (GSC-1) to recover the costs of default supply from residential and small commercial ratepayers.  The GSC-1 was designed as a flat per kWh charge for each rate class including Rate Schedule RTS.  The Commission also approved the Respondent setting the GSC-1 for Rate Schedule RTS customers at a level .675 cents per kWh lower than for Rate Schedule RS residential customers for 2011.  (N.T. 37)  The Commission approved these provisions by order entered June 30, 2009, at Docket No. P-2009-2060309.  (PPL Ex. 3, Attachment 6)  The Respondent filed a tariff implementing these changes with the Commission which the Commission approved. The tariff became effective July 2, 2009.
The Respondent points out that the current 2010 GSC rate on the Complainant’s electric bill for generation service is authorized by the Respondent’s tariff.  (N.T. 37-38)  The Commission approved the creation of the GSC rate by order entered in Petition of PPL Electric 
Utilities Corporation for Approval of a Competitive Bridge Plan, Docket No. P-00062227, (Order entered May 17, 2007) (CPB Order).  The CPB Order directed the Respondent to file a tariff supplement in accordance with the approved plan.  
Subsequently, the Respondent filed a proposed tariff with the Commission as directed by the CPB Order.  The proposed tariff provided that the Respondent’s GSC for Rate Schedule RTS customers would be reduced by 1.350 cents per kWh for the period from January 1, 2010, through December 31, 2010.  The tariff provided that the GSC for Rate Schedule RS and RTD customers would be increased for the period from January 1, 2010, through December 31, 2010, by an amount equal to the estimated revenue shortfall resulting from the reduction to the GSC for Rate Schedule RTS customers.  After the Commission approved the GSC, the Respondent began purchasing generation supply for 2010. The amounts the Respondent paid for generation supply are reflected in the GSC.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because it must bill the Complainant the GSC rate, pursuant to its tariff.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303


Here the Commission approved the Respondent’s tariff changes.  This approval came after the Commission issued the CPB Order on May 17, 2007.  The Respondent must charge the approved GSC to all Rate Schedule RTS customers, including the Complainant.  The Commission has addressed this issue in two recent decisions.  


In its decision in Lori and Peter Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered May 21, 2010) (Brickner), the Commission stated that it had to implement the Competition Act deregulating the electric industry in the Commonwealth.  It held that the Respondent had to pass through the costs it pays to acquire electric generation to each customer class and not permit another class of customers to subsidize those costs.  The Commission concluded that it was unable to modify the GSC rate charged to Rate Schedule RTS customers by the Respondent.  
Subsequently, in Kerry L. Hahn v. PPL Electric Utilities Corporation, Docket No. C-2009-2100830 (Initial Decision issued June 21, 2010) (Hahn), ALJ Wayne L. Weismandel denied a complaint filed against the GSC rate charged to Rate Schedule RTS customers for the same reasons set forth in the Brickner decision.  By Commission final order entered August 26, 2010, ALJ Weismandel’s Initial Decision became final without further Commission action.  These prior Commission decisions control the outcome in this case.  At the start of the hearing I had informed the Complainant of the Brickner decision and quoted the decision’s ruling to him.  (N.T. 5)  There are no facts in this case that distinguish it from either the Brickner or Hahn decisions.  Therefore, my decision here must follow those decisions and deny the Complainant’s request to modify the rate the Respondent is charging him.  


The Complainant contends that he had a contract with the Respondent that the Rate Schedule RTS discount would be in effect for the life of the thermal storage system.  The Commission considered this same argument in its Brickner decision and rejected it, adopting the holding in ALJ Susan D. Colwell’s Initial Decision that the changes brought about by the Competition Act superseded any alleged agreement between the Respondent and its Rate 
Schedule RTS customers.  As I noted above, the Commission approved a settlement of the Respondent’s restructuring proceeding in 1998.  As part of the settlement, the Respondent removed the commitment from its tariff not to withdraw Rate Schedule RTS within ten years of the date of its application to a specific location and eliminated the provision promising to provide service at the Rate Schedule RTS rate though the life of the existing storage units.  

If the Complainant believes that the Respondent breached an alleged contract with him, he must seek relief elsewhere since the Commission has no authority to entertain an action for breach of contract or to award damages or any other form of relief in an action for a breach of contract.  There is no question that the Commission lacks authority to award damages or any other form of relief in an action for a breach of contract.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995)
The Complainant’s allegations that he and other RTS customers have been damaged by the Respondent’s anti-competitive marketing of the RTS rate in conjunction with off peak electric heating systems must also fail.  I explained to the Complainant that the Commission has no jurisdiction over allegations of anti-competitive behavior.  (N.T. 19-22)  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977) The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa Super. 1945)  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967)  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993)  No portion of the Public Utility 
Code grants the Commission authority over the Complainant’s allegations of the Respondent’s anti-competitive behavior in marketing the RTS rate in conjunction with off peak electric heating systems.  The Complainant must seek relief in another forum.

The Complainant’s allegations that the Respondent provided inadequate service by failing to provide accurate, adequate information regarding how the RTS rate would change are also without merit.  As set forth above, the Respondent sent the Complainant several letters regarding the changes to the RTS rate.  The Complainant admitted receiving these letters and speaking with the Respondent’s representatives regarding the RTS rate.  (N.T. 24-26)  However, the Complainant contends that he was given confusing information regarding what the RTS rate would be.
Mr. Kasper explained that when the Respondent sent the March 2009 letter to the Complainant and other RTS customers, it had not made all its purchases of generation supply needed to fulfill its GSC obligation.  The Respondent made its last purchase in October 2009.  (N.T. 42)  After it made its last purchase in October 2009 the Respondent finalized its price for electric default service on December 1, 2009.  The Respondent placed that price in its tariff on December 18, 2009.  (N.T. 41-42)  
I conclude that the Respondent provided the Complainant with accurate, adequate information regarding how the RTS rate would change.  The statute at 66 Pa. C.S. §1501 governs any allegations of inadequate or unreasonable service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968)  However, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 requires public utilities to provide reasonable and adequate, not perfect service.  

In this case, the Respondent sent letters to the Complainant explaining the changes to the RTS rate which the Complainant admits receiving.  The Complainant spoke with Mr. Kasper several times regarding the changes to the RTS rate.  The Complainant did not agree with the explanation he received regarding the reasons for the changes to the RTS rate.  However, such a disagreement cannot serve as the basis for a finding by the Commission that the Respondent provided unreasonable or inadequate service.  
The Respondent also provided the Complainant with information on options that he had for changing his heating system and the rebates and incentives available for making those changes.  The Complainant stated that he did not find these options to be viable.  The fact that the Respondent did not provide a viable alternative to the RTS rate in the opinion of the Complainant cannot serve as the basis for a finding that the Respondent provided unreasonable or inadequate service.  The Respondent made reasonable attempts to provide information to the Complainant on the changes to the RTS rate and available alternatives to the RTS rate.  
In summary, the Complainant did not produce any evidence to support his contentions.  The Complainant’s testimony mostly consisted of assertions.  These assertions, regardless of how honest or strong, cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  Even a pro se Complainant must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so. Groch v. Unemployment Comp. Bd. of  Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of  Review, 494 A.2d 1081 (Pa. 1985) 

Based on the evidence produced, I therefore conclude that the Complainant has failed to establish by a preponderance of the evidence that the GSC rate the Respondent charges the Complainant is unjust, unreasonable or illegal.  I also conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided inadequate service by failing to provide accurate, adequate information regarding how the RTS rate would change.  Since the Complainant has failed to establish the allegations set forth in his complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §§332(a) and 1309, the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §§332(a) and 1309
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of William King against PPL Electric Utilities Corporation at Docket No. C-2009-2147945 is hereby denied.



2.
That the record at Docket No. C-2009-2147945 is marked closed.

Date:
November 5, 2010
____________________________________



David A. Salapa



Administrative Law Judge
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