BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marie Knapp						:
							:
	v.						:		C-2009-2150001
							:
Columbia Gas of Pennsylvania, Inc.  			:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This Initial Decision dismisses the formal complaint of Marie Knapp filed against Columbia Gas of Pennsylvania, Inc. at Docket No. C-2009-2150001 for failure to meet the burden of proof.[footnoteRef:1]     [1:  See 66 Pa. C.S. §332(a).
] 


HISTORY OF THE PROCEEDING

On December 24, 2009, Marie Knapp (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”).[footnoteRef:2]  The subject of the complaint is a cluster of natural gas equipment on Complainant’s property.  Complainant “wants to be assured of the safety of this equipment…”  See Formal Complaint Form attachment.  On January 20, 2010, Columbia filed an Answer to the complaint averring that Columbia maintains facilities on the property, that Complainant has been advised of the nature of the facilities and that the facilities are safe.  [2:  The name of the Complainant on the formal complaint form was listed as “Josh Markvan on behalf of Marie Knapp, mother.”  Josh Markvan was not permitted to act as his mother’s representative in this proceeding, although he was called as a witness and testified on Complainant’s behalf.  He is not an attorney licensed to practice law in Pennsylvania.  See 52 Pa. Code §§1.21-1.23.] 


An Interim Order Setting Resolution Conference was issued on January 24, 2010.  

On April 5, 2010, a Telephonic Hearing Notice was sent to Complainant and Columbia (the parties) scheduling a telephonic hearing for May 13, 2010.  The hearing convened as scheduled.  Complainant orally requested a continuance on the record and the request was granted.  On June 21, 2010, a Hearing Cancellation/Reschedule Notice was sent to the parties rescheduling an initial telephonic hearing for July 29, 2010 at 10:00 a.m.     

The rescheduled initial telephonic hearing convened as scheduled on July 29, 2010.  Complainant was present and represented herself.  Columbia was represented by Attorney Larry R. Crayne, Esquire.  Complainant testified on her own behalf and presented the testimony of Joshua Markvan.  Complainant offered one exhibit consisting of nine pages that was marked and admitted as “Complainant’s Ex. 1.”  Columbia presented one witness, Gregory Kriebel.  Columbia offered three exhibits into evidence.  The exhibits were marked and admitted as CG-1, CG-2 and CG-3.  The resulting hearing record consists of a 14-page transcript of the conference held on May 13, 2010, a 37-page transcript of the initial telephonic hearing held on July 29, 2010, and the aforementioned four exhibits.  No briefs were filed by the parties.  The hearing record was closed by an Interim Order Closing the Hearing Record on August 21, 2010.  This matter is now ripe for decision.   

FINDINGS OF FACT

1.	Complainant, Marie Knapp, resides at 720 Tevebaugh Hollow Road, Freedom, Pennsylvania 15042 (Tr. 9; Complainant’s Ex. 1).[footnoteRef:3]   [3:  All transcript references contained in these Findings of Fact are to the transcript of the initial telephonic hearing on July 29, 2010.  ] 


2.	There is a natural gas substation on Complainant’s property approximately two hundred yards from her residence on the property.  The substation occupies a 20 ft. x 9 ft. area (Tr. 13-14; Complainant’s Ex. 1).  

3.	The substation is a drying station where facilities owned by One Hundred Foot Productions, LLC, a natural gas producer, connect to Columbia’s distribution system.  Columbia’s facilities at the site consist of a meter and regulator.  The other equipment is not owned by Columbia (Tr. 26-27; Complainant’s Ex. 1).

4.	No evidence was presented at the hearing regarding the safety of the drying station by Complainant (Tr. 1-37). 

5.	There is no compressor owned or operated by Columbia on Complainant’s property (Tr. 25-26).   

DISCUSSION

            As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence that Respondent has in some manner violated the provisions of the Public Utility Code (“the Code”), 66 Pa. C.S. §101 et seq., this Commission’s regulations or some other law or order that this Commission has authority to enforce.  66 Pa. C.S. §332(a).

	The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . .
66 Pa. C.S. §1501. 

The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa. C.S. §3301.   	

	The Public Utility Code defines “service” as follows:
Used in its broadest and most inclusive sense, includes any and all acts done, rendered or performed, any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…


66 Pa. C.S. §102.  Utility service is not limited to the provision of service and includes “any and all acts” related to that function and includes the maintenance practices of a utility regarding its facilities in a right of way.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Commw. 1990).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  The Commission has the powers, and can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  It has no other powers.  Issues involving the proper use of real property and civil actions in trespass and/or ejectment are not within the subject matter jurisdiction of the Commission.  

The complaint in this case alleges a safety issue.  At the hearing, Complainant raised a noise issue as well.  Complainant did not produce any credible evidence that the facilities owned by Columbia and located on her property are unsafe or noisy.  In contrast, Columbia offered the credible testimony of Gregory Kriebel, a Senior Field Operations Leader, employed by Columbia.  He visited the drying station on Complainant’s property.  Tr. 23.  He testified that Columbia’s facilities on the property are safe and that the facilities are not noisy.  Tr. 30-32.  There is no compressor located at the drying station.  Tr. 25-26.  

	Complainant has failed to meet the requisite burden of proof.  Accordingly, the formal complaint is dismissed in the ordering paragraph below.     

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding to the extent of evaluating issues related to utility service and facilities.  66 Pa. C.S. §§701, 1501.

             2.	Complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).		

		3.	Complainant failed to establish that Respondent violated the provisions of the Public Utility Code, this Commission’s regulations or some other law or order that this Commission has authority to enforce.  66 Pa. C.S. §332(a).  
		

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the complaint of Marie Knapp against Columbia Gas of Pennsylvania, Inc. at Docket No. C-2009-2150001, is dismissed.	

	2.	That this case be marked closed.



Date:  November 10, 2010					                                                           									Mark A. Hoyer 
								Administrative Law Judge
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