BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Peter D. Sowatskey					:	
							:
v. :		C-2009-2144804
:
Duquesne Light Company		 		:
							



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 30, 2009, Peter D. Sowatskey (“Complainant” or “Sowatskey”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) opposing Duquesne Light’s rate for residential heat electric service and alleging Duquesne Light was phasing out its discounted rate for residential heat electric service after he expended money to install a hard-wired baseboard heating system in his home in reliance upon Respondent’s statements to him that he would save money with the discounted rate.  

		Respondent filed an answer and new matter in response to Complainant’s complaint on December 16, 2009.  In its responsive pleading, Respondent averred the complaint should be dismissed.  Complainant did not file an answer to Respondent’s new matter pursuant to 52 Pa. Code §5.63. 

		On June 28, 2010, the Office of Administrative Law Judge scheduled this case for an initial telephonic hearing to be conducted on August 4, 2010.  A Telephone Hearing Notice was sent to the parties on June 28, 2010.  On June 30, 2010, the undersigned presiding officer issued a Prehearing Order.    

The Administrative Law Judge convened the initial telephonic hearing as scheduled on August 4, 2010.  Complainant appeared pro se in addition to his wife, Elaine Sowatskey.  Complainant testified on his own behalf but his wife did not.  Respondent was represented by Krysia Kubiak, Esquire who presented the testimonies of Ribeka Garrity and Peg Mueller.  Attorney Kubiak offered five exhibits, marked Duquesne Light’s Exhibit “1” through and including Exhibit “5”, which exhibits were admitted into evidence on August 4, 2010.  The transcript of the hearing contains thirty-two (32) pages.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  The presiding officer closed the hearing record on September 10, 2010.

FINDINGS OF FACT

1.	Complainant, Peter D. Sowatskey, resides at 1401 South Elm Street, Monaca, Pennsylvania.  (Tr. 9; Duquesne Light Exhibit 1). 

2.	Complainant and his wife are electric utility customers of Respondent.  (Tr. 8, 9; Duquesne Light Exhibit 1). 

3.	In 2007, Complainant requested a home visit from Respondent concerning the electric heat rate in effect.  (Tr. 9-12).

4.	On July 19, 2007 and again on August 31, 2007, Respondent’s field personnel visited Complainant’s residence to explain the residential heat rate and to verify the electrical heating elements were hard wired into the residence in order for the residence to be qualified for the residential heat rate.  (Tr. 9-12).

		5.	In 2007 Complainant expended money to convert his residence from heating with only heating oil to heating with electric baseboards after hearing Respondent’s assertions he would save money on his heating costs under the residential heat rate.  (Tr. 9-12).

		6.	 Complainant’s electrical usage increased slightly in the winters of 2007/2008 and 2008/2009 over his electricity usage in January to February 2007 after he converted the residence over to electric baseboard heating in the summer of 2007.  (Duquesne Exhibit 1).

		7.	The billed amounts on Complainant’s electric bills decreased slightly in the winters of 2007/2008 and 2008/2009 from his winter electricity usage in January to February 2007 because he was paying under Respondent’s residential heat rate.  (Duquesne Exhibit 1).

		8.	The number of degree heating days was slightly higher in the winter of 2008/2009 than in January/February 2007.  (Duquesne Exhibit 1).

		9.	During the winter of 2009/2010, Complainant’s electric bills were significantly lower than during the previous two winter seasons because Complainant decided to use a combination of heating oil and electric baseboards to heat his residence.  (Tr. 10-12; Duquesne Exhibit 1).

		10.	The residential service heating rate under which Complainant is charged currently has a lower rate than the residential service rate, and Complainant is paying less now for electric heat than he would have if he had remained on the residential service rate.  (Tr. 16, 17).

		11.	Complainant and his wife are senior citizens who subsist on a low fixed income.  (Tr. 12).

		11.	Respondent’s distribution rates have been in effect since January 2007, but the supply charges changed starting in January 2008 as part of a Commission-approved plan to phase out block rates and use only a single energy rate for supply.  (Tr. 15; Duquesne Exhibit 4).

		12.	On November 30, 2009, Complainant filed a formal complaint with the Commission opposing the rate Respondent charged Complainant for residential heat electric service.

DISCUSSION

		On November 30, 2009, Complainant filed a formal complaint with the Commission opposing a pre-existing rate approved by the Commission and alleging Duquesne Light was phasing out its discounted rate for residential heat electric service after he expended money to install a hard-wired baseboard heating system in his home in reliance upon Respondent’s statements he would save money with the discounted rate. 

		Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires public utility rates to be just and reasonable and in conformity with the Commission’s orders and regulations.  Where a customer is heard to complain about an existing rate, there is a strong presumption the pre-existing Commission approved rates are just and reasonable.[footnoteRef:1]     [1:  	Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).
] 


The burden of proof falls upon Complainant to prove the previously-approved rate is no longer reasonable, by demonstrating “recent significant changes in circumstances in the interim.”[footnoteRef:2]   [2:  	Zucker v. Pa. P.U.C., 43 Pa. Commw. at 210, 401 A. 2d at 1380 (1979); Schellhammer v. Pa. P.U.C., 157 Pa. Commw. 86, 629 A. 2d 189, 193 (1993).  ] 


Consequently, Mr. Sowatskey has the burden of proof and must demonstrate recent significant changes in circumstances after 2007, which caused the Commission-approved rate to be unjust and unreasonable.[footnoteRef:3]  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.[footnoteRef:4]  [3:  	See 66 Pa. C.S.A. §332(a). 
 ]  [4:  	“Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby…” 66 Pa. C.S. §316.  ] 


		Complainant installed the electric baseboards in his residence because of Respondent’s statements and assertions he would save money if he was billed under the residential heat rate.  Complainant argued he does not understand why he’s paying so much more money since going onto the residential heat rate in 2007.  Complainant filed this formal complaint because he spent money in order to save money but with time believes he did not save enough money to justify the expenditure.  In addition, Complainant argued the cost of electricity is increasing while his income remains fixed as a retired person.

		Respondent’s witnesses testified Complainant actually did pay less money because he was on the residential heat rate than he would have paid had he remained on the residential service rate.  Respondent contends the increase in cost is due to the increase in Complainant’s usage.  In the end, Respondent argues Complainant did not state a claim for which relief may be granted and did not meet the burden of proof required to justify the relief requested.  

While the undersigned is sympathetic to Complainant’s circumstances and appreciates heating costs will increase if winter weather is more harsh than normal, thus making it more difficult to budget, his testimony does not demonstrate recent significant changes in circumstances which caused the Commission-approved rate to become unjust and unreasonable.  

Complainant was unable to show the approved rate was unjust or unreasonable pursuant to 66 Pa.C.S.A. §332(a), nor was Complainant able to show Respondent’s billing was contrary to the regulations or not supported.  In fact, the testimony presented showed Complainant is paying less than he would have paid if he had remained on the residential service rate.  
Therefore, Complainant failed to meet the burden of proof.  The Commission-approved rates are just and reasonable.[footnoteRef:5]  Accordingly, the complaint is dismissed in the ordering paragraphs below.  [5:  	See 66 Pa. C.S. §316.  ] 


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. §701.

		2.	Complainant carries the burden of proving Respondent’s previously approved distribution rate now is no longer reasonable by demonstrating recent significant changes in circumstances in the interim.  66 Pa.C.S.A. §332(a).

		3.	Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby.  66 Pa. C.S.A. §316.  

		4.	Complainant failed to meet the burden of proving Respondent’s previously approved distribution rate is no longer just and reasonable.  
	

ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Peter D. Sowatskey versus Duquesne Light Company at Docket No. C‑2009-2144804 is hereby dismissed.

2.	That this case be marked closed.

	 
Dated: November 8, 2010	_________________________
					Katrina L. Dunderdale
					Administrative Law Judge 
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