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Docket No. P-2010-2178610
ORDER

BY THE COMMISSION:


Before us are two filings made by Philadelphia Gas Works, (“PGW”), a jurisdictional natural gas distribution company (“NGDC”).  The first is a petition for an extension of time to file its Universal Service and Energy Conservation Plan (“Plan”) for 2011-2013, and to extend the time for filing an impact evaluation of its Plan.  The second is PGW’s Petition seeking to modify its Universal Service and Energy Conservation Plan with respect to its Customer Responsibility Program (“CRP”).  Upon review, we grant PGW’s petition to extend the due dates to file its Plan and subsequent impact evaluation.  Additionally, because an issue of genuine fact was raised in new matter presented in the Tenant Union Representative Network’s answer filed in opposition to the PGW’s petition to modify its CRP, we will re-assign the petition to the Office of Administration Law Judge for hearing and issuance of a recommended decision.
DISCUSSION
Procedural History

On October 23, 2009, we issued an Order approving a Settlement Agreement that permitted PGW to amend its 2008-2010 Universal Service Plan to enable it to comply with a directive from the Pennsylvania Department of Public Welfare (“DPW”) concerning the application of Low Income Home Energy Assistance Program (“LIHEAP”) cash grants towards PGW’s CRP.
  See Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009).  Pursuant to the Settlement Agreement, PGW agreed to file a petition to propose any additional modifications to its CRP.  Settlement Agreement at 6, ¶ 16.  

On May 27, 2010, at Docket No. P-2010-2178610, PGW filed a petition for an extension of time to file its Plan for 2011-2013, as well as a request to extend the time for filing an impact evaluation of its Plan.  PGW served the Office of Consumer Advocate (“OCA”), the Office of Trial Staff (“OTS”), the Office of Small Business Advocate (“OSBA”) and Community Legal Services of Philadelphia (“CLS”) with its petition, and no party contested the extensions of time.  In its petition, PGW stated it would be filing its petition to make modifications to its CRP.  (Petition for Extension of Time at 2).

On June 4, 2010, at Docket No. P-2010-2178610, PGW filed its Petition to Modify its Universal Service and Energy Conservation Plans with Respect to the Customer Responsibility Program.  PGW served the OCA, the OTS, the OSBA, CLS and the Philadelphia Industrial Commercial Gas Users Group (“PICGUG”) with this petition.  All parties filed answers to the petition and one party, the Tenant Union Representative Network (“TURN”),
 included new matter in its answer in opposition to the proposed modifications to PGW’s CRP.  On July12, 2010, PGW filed a reply to the new matter.
PGW Petition to Extend the Time to File its Plan and Impact Evaluations


Section 62.4 of the Commission’s regulations requires each NGDC to submit to the Commission for approval an updated universal service and energy conservation plan every three years.  52 Pa. Code § 62.4.  PGW’s next Plan for the period 2011-2013 was due on June 1, 2010.  


In its petition for an extension of time, PGW explains that it will be filing a petition to modify its CRP which is part of its Plan, and seeks to extend the Plan’s June 1, 2010 due date to a date that is thirty (30) days after the entry date of a Commission order either approving or rejecting this modification petition.  (Petition for Extension of Time at 2, ¶ 6).  In support of its request for the extension of time, PGW states that Commission review of PGW’s Plan could be conducted more efficiently if the Commission first ruled on its petition to modify its CRP.  (Petition for Extension of Time at 2, ¶ 5).
In its petition for extension of time, PGW also requests an extension of the due date for the third party evaluation of its Plan as required by Commission regulations at 52 Pa. Code § 62.2, and to submit the report of findings and recommendations to the Commission as required by 52 Pa. Code § 62.6.  (Petition for Extension of Time at 3, 
¶ 10).  Section 62.6 requires each NGDC to have an independent third-party conduct an evaluation of its universal service and energy conservation programs and to provide a report of findings and recommendations to the Commission at least every six (6) years.  
In support of these requested extensions, PGW cites to the Customer Assistance Program (“CAP”) Policy Statement at 52 Pa. Code § 69.265(1).  Section 69.265(10) of the Commission’s policy statement on CAPs encourages utilities to include two components with its evaluation: process and impact.  52 Pa. Code § 69.265(10)(i).  The process evaluation focuses on whether the implementation of the utility’s CAP conforms to the program’s design and examines the degree of the program’s efficiency.  Following a substantial revision of a utility’s CAP, the process evaluation is due during the middle of the second year of a utility’s triennial CAP plan.  52 Pa. Code § 69.265(10)(ii).  PGW’s next process evaluation is due to be filed in June 2012.
The impact evaluation focuses on the degree to which the program achieves the continuation of service to CAP recipients at reasonable cost levels and includes an analysis of customer payment behavior, energy assistance participation, energy consumption, administrative costs and program costs.   52 Pa. Code § 69.265(10)(i).  The impact evaluation is due at no more than six (6) year intervals.  Presently, PGW’s next evaluation is due to be filed by March 22, 2012.  PGW proposes to extend the time for the filing of its impact and process evaluations to December 12, 2012.  (Petition for Extension of Time at 3, ¶ 9, 12).  
Resolution

We agree with PGW that our review of its Universal Service and Energy Conservation Plan will be conducted most efficiently after we have issued a Final Order on the changes proposed to be made to PGW’s CRP.  Therefore, we are persuaded that an extension of time is necessary, and so we will approve PGW’s petition for an extension of time to file its Plan to a date thirty (30) days after entry of the Commission’s Order on its pending petition to modify its CRP.  

We also recognize that process and impact evaluations required by Commission regulations cannot be completed until after PGW’s Plan is filed and approved.  Accordingly, PGW proposes to extend the time for the filing of its impact and process evaluations to December 12, 2012.  This is six months prior to the filing of PGW’s next Plan, which is due on June 1, 2013.  We agree with PGW that the evaluations will be most efficient if they are performed only after PGW’s changes to its CRP have been fully implemented.  Further, the extension of time will not impede the Commission’s Bureau of Consumer Service’s ability to review the Plan or PGW’s ability to make any necessary revisions to its Plan well in advance of the Plan’s effective date of June 1, 2013.  Therefore, we find that the extension of time is reasonable, as well as necessary to have a meaningful impact evaluation. 

PGW’s Petition to Modify its Customer Responsibility Program

In its petition to modify its Plan, PGW proposes to make changes to its CRP, which is part of the Plan.  Specifically, PGW proposes to modify the way that a LIHEAP cash grant is applied to a CRP customer’s account so it is consistent with the most recent direction given by the DPW in its LIHEAP State Plan.  PGW also proposes to include an energy conservation program and to redesign the CRP to:

adjust the [LIHEAP CAP] customer asked to pay amounts by the amount of a projected, non-customer specific, LIHEAP related credit based on the total LIHEAP Cash Grants that PGW projects will be obtained by CRP customers (the "Cash Grant Adjustment").  The adjustment will result in CRP customers being asked to pay a post LIHEAP Cash Grant net energy 
burden that is more consistent with PGW's existing goals and the PUC Policy Statement.

CRP Petition at 6-7, ¶ 16.  
Attached to the petition as exhibits were a 20-page written statement by Ms. Christina Coltro, PGW Vice President- Customer Affairs, and a sixty-plus page report by Applied Public Policy Research Institute for Study and Evaluation (“APPRISE Report”).  The APPRISE Report analyzes CRP with the goal of recommending possible changes to the program.  See Coltro Statement, p. 6, f.n. 5.  A revised tariff supplement on PGW’s Plan was also attached to the petition as an exhibit.

The following parties filed answers to PGW’s Petition: OTS, OCA, OSBA, PICGUG and TURN.  In its answer to the petition, TURN made it clear that it was opposed to PGW’s proposed LIHEAP adjustment and included New Matter, and asserted that the manner in which PGW proposed to apply the LIHEAP cash grant is contrary to DPW’s LIHEAP policy.  In its answer at page 2, TURN states that it specifically opposes:
PGW’s proposal to assess a LIHEAP Cash Adjustment against CRP participants, in addition to the monthly charges based upon 8%, 9% or 10% of gross household income, according to income tier.  The effect of the proposed LIHEAP Cash Adjustment is to partially nullify the benefit provided by the federal LIHEAP program to LIHEAP Cash recipients in the form of increased affordability of the life essential natural gas service provided by PGW to its CRP customers.  Moreover, this proposal is not consistent with the requirements which the Office of Income Maintenance, Commonwealth of Pennsylvania Department of Public Welfare has announced regarding application of LIHEAP Cash grants to amounts owed by the participants in Commission approved Customer Assistance programs.

In its new matter, TURN reiterated its contention that the proposed LIHEAP Cash Adjustment does not comply with DPW’s policy on the use of LIHEAP Cash grants in customer assistance programs, in that it proposes to divide the customer’s LIHEAP cash grant into twelve segments to be applied over a twelve month period.  (TURN Answer, New Matter, p. 11).   TURN also attached as an exhibit the comments that DPW filed in the Commission proceeding captioned Proposed Rulemaking: Universal Service and Energy Conservation Reporting Requirements and Customer Assistance Programs, Docket No. L-0007086. 


PGW filed a reply and answered TURN’s new matter by denying the allegations that are material to PGW’s proposed application of the LIHEAP cash grant. 
Resolution

Our review of PGW’s petition to modify its CRP and the responsive pleadings filed by other parties suggests that there is a genuine issue of material fact about whether PGW’s proposed institution of a LIHEAP Cash Adjustment is consistent with DPW’s policy on the use of LIHEAP cash grants in CAPs.  

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. PUC, 479 A. 2d 10 (Pa. Cmwlth. 1984).  However, when material factual issues are in dispute, due process requires an oral hearing rather than a “paper” hearing.  Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360, 1366-67 (Pa.Cmwlth. 1995); see George v. Pa. P.U.C., 735 A.2d 1282, 1288 (Pa.Cmwlth. 1999), petition for allowance of appeal denied, 758 A.2d 1202 (Pa. 2000) (evidentiary hearing not required prior to order permitting divestiture of assets where party does not object to actual divestiture and order provides for subsequent evidentiary hearing to resolve material factual issues in dispute); West Penn Power v. Pa. P.U.C., 659 A.2d 1055, 1062 (Pa.Cmwlth.1995)(due process only requires an evidentiary hearing before the PUC if there are disputed questions of fact to be resolved and is not necessary if there are only questions of law, policy or discretion), petition and cross-petition for allowance of appeal denied, 674 A.2d 1079 (Pa. 1996); K. C. Davis, Administrative Law Treatise, §§ 12:2, 14:1-14:3 (1979-80).

Under these circumstances, we will transfer PGW’s Petition to modify its CRP and the related pleadings to the Office of Administrative Law Judge for hearing and issuance of a recommended decision.  Because DPW’s policy on the use of LIHEAP grants in CAPs is at issue in this proceeding, we will direct that a copy of this order be served on DPW.  We would also encourage DPW to consider participating in this proceeding so that we might receive first-hand its views on this issue.
CONCLUSION
In light of the above analysis, the Commission finds that PGW’s request for an extension of time to file its Universal Service and Energy Conservation Plan upon a final Commission Order approving or rejecting its June 4, 2010, petition to modify its Plan, and PGW’s request for an extension of time to file its impact and process evaluations to December 12, 2012, is reasonable and necessary and should be granted.  The Commission also finds that PGW’s Petition to modify its Universal Service and Energy Conservation Plan, specifically its Customer Responsibility Plan, and the pleadings filed thereto raise genuine issues of fact and that due process requires that the matter be transferred to the Office of Administrative Law Judge for hearing; THEREFORE,
IT IS ORDERED:
1.
That the Petition of Philadelphia Gas Works filed May 27, 2010, to extend the due date of its Universal Service and Energy Conservation Plan and its impact and process evaluations, is granted consistent with this order.

2.
That Philadelphia Gas Works’ Universal Service and Energy Conservation Plan shall be filed within thirty (30) days of a final Commission Order approving or rejecting the petition that was filed on June 4, 2010.  
3.
That the impact and process evaluations of Philadelphia Gas Works’ Universal Service and Energy Conservation Plan shall be due on December 1, 2012.

4.
That the petition to Modify its Universal Service and Energy Conservation Plan with Respect to the Customer Responsibility Program filed by Philadelphia Gas Works on June 4, 2010 at Docket No. P-2010-2178610, shall be transferred to the Office of Administrative Law Judge for hearing and issuance of a Recommended Decision.  

5.
That a copy of this Order shall be filed at Docket No. P-2010-2178610 and served upon Philadelphia Gas Works, the Office of Consumer Advocate, the Office of Trial Staff, the Office of Small Business Advocate, Community Legal Services of Philadelphia, the Tenant Union Representative Network, the Philadelphia Industrial Commercial Gas Users Group and the Pennsylvania Department of Public Welfare.
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Secretary
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ORDER ADOPTED: November 19, 2010

ORDER ENTERED:  November 23, 2010
� CRP is PGW’s customer assistance program and is a significant component of its Universal Service and Energy Conservation Plan.


� TURN is affiliated with CLS.
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