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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on October 13, 2010.  Included in the Recommended Decision is a recommendation for the Commission to approve the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation (Stipulation or Settlement), filed on August 27, 2010 and August 31, 2010 (further revision) by UGI Utilities, Inc. – Gas Division (UGI or Company), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA),[footnoteRef:1] the Office of Small Business Advocate (OSBA), Shipley Energy, Inc. (Shipley), Craig Karchner and Brian Yahner (Complainants Karchner and Yahner).  The UGI Industrial Intervenors (UGIII), the only other Party in this proceeding, filed a Letter of Non-Opposition indicating that it neither opposes nor supports approval of the Settlement.  [1:  	The OCA joined in all parts of the Settlement, with the exception of Paragraphs 38-42, which were neither joined in nor opposed by the OCA. ] 


History of the Proceeding

On April 30, 2010, UGI submitted its annual purchased gas cost (PGC) pre-filing information (Book 1), pursuant to 52 Pa. Code §§ 53.64 and 53.65, concerning annual changes to rates for recovery of purchased gas costs.  

		On June 1, 2010, UGI filed its definitive 2010 PGC filing (PGC filing), with proposed modifications to UGI’s Gas Tariff Pa. P.U.C. Nos. 5 and 5S (Book 2), to become effective December 1, 2010.  The PGC filing, which included the Company’s direct testimony and exhibits, proposed a PGC(1) rate of $8.40/Mcf, a decrease of $0.76/Mcf from the PGC(1) rate of $9.16/Mcf that became effective June 1, 2010, and an average PGC(2) rate of $6.23/Mcf, a decrease of $0.18/Mcf from the average PGC(2) rate of $6.41/Mcf that became effective June 1, 2010.  

		The PGC filing also proposed a Gas Beyond the Mains (GBM) rate of $10.9370/Mcf and a mechanism to transition customers receiving GBM service since a date prior to December 1, 2004 to market-based propane rates over five (5) years.  The transition mechanism proposed in the 2010 PGC proceeding had been previously agreed to by UGI to settle last year’s PGC proceeding at Docket No. R-2009-2105911.  However, affected customers were notified of the GBM changes on June 7, 2010, as the mechanism was not scheduled to go into effect until December 1, 2010.  This is the first year of the transition.   
 
Formal Complaints were filed against the PGC filing by OCA (C-2010-2175547) and OSBA (C-2010-2181712), on May 12, 2010, and June 7, 2010, respectively.  OTS filed a Notice of Appearance on June 9, 2010.  A Petition to Intervene was timely filed by UGIII on or about June 17, 2010, and by Shipley, on or about 
June 21, 2010.  UGI filed Answers to the Formal Complaints of OCA and OSBA on 
June 4, 2010, and June 15, 2010, respectively.

On June 8, 2010, ALJ Melillo issued a Prehearing Conference Order which provided notice of the procedures and requirements for the upcoming June 17, 2010 Prehearing Conference. 

On June 16, 2010, UGI provided supplemental direct testimony with respect to the testimony of UGI witness J.P. Ghio, which had been included in Book 2 previously mentioned. 

A Prehearing Conference was held on June 17, 2010, with all Parties present.  UGI’s 2010 PGC pre-filing dated April 30, 2010 was identified for the record as UGI Exhibit 1 (Book 1) and the definitive filing dated June 1, 2010 was identified as UGI Exhibit 1 (Book 2).  The supplemental testimony, dated June 16, 2010, was identified as Supplemental Direct Testimony of J.P. Ghio.  UGIII’s Petition to Intervene was granted without objection.  Also, the PGC filing was procedurally consolidated for the limited purpose of hearings with the PGC filings of affiliates UGI Central Penn Gas, Inc. (CPG) at Docket No. R-2010-2172922, and UGI Penn Natural Gas, Inc. (PNG) at Docket No. 
R-2010-2172928.  The Parties agreed to a procedural schedule which required in-hand service of the prepared written direct testimony of other Parties, and rebuttal and surrebuttal testimony on July 9, 2010, July 21, 2010, and July 27, 2010, respectively, evidentiary hearings on July 29-30, 2010, and a modified discovery response time.  

ALJ Melillo issued a Procedural Order on June 18, 2010, which confirmed the granting of UGIII’s intervention, and set forth the procedural schedule and the other matters discussed at the Prehearing Conference.  Shipley’s intervention was separately granted on June 28, 2010.  A Revised Procedural Order was subsequently issued on 
July 15, 2010, to further revise the discovery response time.

UGI, PNG, and CPG filed a Joint Petition for Protective Order, pursuant to 52 Pa. Code §§ 5.362(7) and 5.423.  In support of its request, UGI asserted that a protective order was warranted to protect confidential customer data or gas supply information which could be misused by wholesalers in future contract negotiations.  No Party challenged these assertions and the ALJ issued a Protective Order on June 18, 2010.  The ALJ also issued a Revised Protective Order on June 28, 2010, and granted a higher level of confidentiality necessitated by the intervention of Shipley in this PGC proceeding.

On July 7, 2010, UGI filed a Motion to Consolidate with respect to three (3) separate formal complaints filed by UGI GBM customers Richard Adams (C-2010-2182016), Craig Karchner (C-2010-2183642), and Brian Yahner (C-2010-2183540) on June 15, 2010 (Adams) and June 21, 2010 (Karchner and Yahner).  These Complaints had not been previously noted in Commission records as having been filed against UGI’s proposed PGC rates.  In support of its Motion to Consolidate, UGI asserted that all three (3) Complaints were timely filed and related to the Company’s transition of long-term GBM customers to propane rates over a period of five (5) years, as set forth in proposed Rate GBM in the PGC filing.  


OTS opposed UGI’s Motion to Consolidate, due to its position that the challenged GBM mechanism had been previously approved in last year’s PGC Settlement.  In addition, OTS asserted that there was insufficient time in the procedural schedule to sufficiently address the matters raised in the Complaints.

Upon receipt of OTS’ objection and given the exigencies of the circumstances, a telephonic conference was convened on July 9, 2010, on the Motion to Consolidate, after providing notice of the telephonic conference to all Parties.  The ALJ specifically provided notice to Complainant Adams that, based on the ALJ’s initial assessment, his Complaint was a service complaint under 66 Pa. C.S. § 1501 rather than a complaint against the proposed GBM rate and that if he disagreed, he should participate in the telephonic conference.  All Parties with the exception of Complainant Adams were present for the telephonic conference.  

After considering the arguments of the Parties, the ALJ granted consolidation of the Karchner and Yahner Complaints, and denied consolidation of the Adams Complaint, for the reasons set forth in an Order Granting Motion to Consolidate, In Part, dated July 12, 2010.  Also, in view of the time constraints, the ALJ permitted Complainants Karchner and Yahner to present oral testimony on their Complaints, at the hearing which had already been scheduled for July 29, 2010, at 10 a.m., in Harrisburg, Pennsylvania.  The Company was directed to supplement its existing GBM testimony to further support the challenged transition mechanism which it had accepted in last year’s 1307(f) Settlement.

		In accordance with the Procedural Order, OTS, OCA, OSBA, and Shipley served direct testimony on July 9, 2010.  UGI served additional supplemental direct testimony and UGI, OCA, and Shipley served rebuttal testimony on July 21, 2010.  OSBA served surrebuttal testimony on July 27, 2010.  

		On July 27, 2010, UGI informed the ALJ that the Parties had reached a settlement of all issues with respect to UGI’s PGC filing, with the exception of GBM issues, and that settlement documents could be provided by August 17, 2010.  Accordingly, on July 28, 2010, the ALJ issued an Order Modifying Procedural Schedule and Providing for Settlement Procedures.  This Order suspended the procedural schedule, except as to GBM issues; however, the July 29, 2010 hearing was retained for purposes of admitting testimony and exhibits into the record by stipulation.  The Parties were required to provide a settlement petition by August 17, 2010, including statements in support to explain why the settlement satisfactorily addressed the issues/concerns raised by that Party and why the settlement was in the public interest. 

		On July 28, 2010, the Parties informed the ALJ that they had reached a settlement in principle as to the GBM issues, and therefore, a comprehensive resolution of all issues had been achieved.  Accordingly, the ALJ issued an Order Suspending Remainder of Procedural Schedule, but retained the July 29, 2010 hearing for the purpose stated previously.  The settlement process delineated in the Order Modifying Procedural Schedule and Providing for Settlement Procedures was specifically made applicable to the GBM issues.

		At the July 29, 2010 hearing, the following documents were admitted into the record:  (1) UGI Exhibit 1, consisting of (Book 1) the April 30, 2010, prefiling and (Book 2) the June 1, 2010, definitive filing (which also included UGI Statement No. 1, the Direct Testimony of William J. McAllister, with associated Schedules UGI-WJM-1 and 2; UGI Statement No. 2, the Direct Testimony of Brian J. Fitzpatrick, with associated Appendix UGI-BJF-1 and Exhibit UGI-BJF-1; and UGI Statement No. 3, the Direct Testimony of J.P. Ghio, with associated Appendix UGI-JPG-1 and Exhibits UGI-JPG-1, 2, 3, and 4); (2) UGI Statement No. 3 – Supplemental, the Supplemental Direct Testimony of J.P. Ghio; (3) UGI Statement No. 1-R, the Rebuttal Testimony of William J. McAllister, with associated Exhibit UGI-WJM-1-R; (4) UGI Statement No. 2-R, the Rebuttal Testimony of Brian J. Fitzpatrick; (5) UGI Statement No. 3-R, the Rebuttal Testimony of J.P. Ghio, with associated Exhibits UGI-JPG-R-1 and R-2; (6) UGI Statement No. 3-AS, the Additional Supplemental Direct Testimony of J.P. Ghio, with associated Exhibits UGI-JPG-ASD-1, ASD-2, and ASD-3; (7) OCA Statement No. 1, the Direct Testimony of Jerome D. Mierzwa, with attached schedules JDM-1, 2, and 3; (8) OCA Statement No. 1-R, the Rebuttal Testimony of Jerome D. Mierzwa; (9)  OTS Statement No. 1, the Direct Testimony of Michael J. Gruber, with accompanying OTS Exhibit No. 1; (10) OSBA Statement No. 1, the Direct Testimony of Robert D. Knecht (proprietary and non-proprietary versions), with associated Exhibits IEc-1 and IEc-2; (11) OSBA Statement No. 2, the surrebuttal testimony of Robert D. Knecht; (12) Shipley Energy Statement No. JC-1, the Direct Testimony of James L. Crist, with accompanying Exhibits JC-1 and 2; and (13) Shipley Energy Statement No. JC-2, the Rebuttal Testimony of James L. Crist.  

		Due to the previously-mentioned controversy concerning the conclusiveness of the Rate GBM transition mechanism, the ALJ requested that the Company provide with the Settlement a sample GBM customer notice to affected customers, an update on the number of affected customers, and a statement as to whether the Settlement would treat the transition mechanism as now being resolved.  Tr. 51-53.

On August 17, 2010, UGI, OTS, OCA, and OSBA, Shipley and Complainants Karchner and Yahner collectively referred to as the “Settling Parties”, filed a Stipulation In Settlement Of Section 1307(f) Rate Investigation.  UGIII, the only other Party to this proceeding, provided a Letter of Non-Opposition.  Appendix B of the Stipulation included the additional information that the ALJ had required to be provided with the Settlement.

On August 20, 2010, a telephonic conference was convened with the Settling Parties to discuss some legal concerns regarding the proposed resolution of the Karchner and Yahner Complaints in the Settlement.  OCA and UGIII were not present on the call as they had not taken a position on the areas of concern and asked to be excused.  As a result of the conference, the Settling Parties agreed to consider filing a revised settlement for  consideration on or before Friday, August 27, 2010.

After further negotiation, the Settling Parties filed a Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation on August 27, 2010, which modified the Settlement provisions only with respect to resolution of the Karchner and Yahner Complaints.  On August 30, 2010, the ALJ notified the Parties that her legal concerns had been addressed, with one exception in Paragraph #42. 

On August 31, 2010, with the consent or non-opposition of all Parties, UGI filed a revised page 14 to the Settlement, which made the change the ALJ had requested to Paragraph #42. 

On September 3, 2010, the UGI 1307(f) record was closed.  The record consists of the above-mentioned statements and exhibits and 54 transcript pages.  In her Recommended Decision, the ALJ recommended that the Stipulation is in the public interest and should be approved.  The ALJ also recommended that the compliance filing be permitted to become effective for service rendered on and after December 1, 2010.

Description of the Settlement

The Stipulation consists of a twenty (20) page document, with attached Appendices A through G.  The body of the document provides the terms and conditions for resolving issues raised by the litigants and requests findings to comply with 66 Pa. C.S. § 1318 for the requisite time periods.  Appendix A provides the computation of the PGC and GBM settlement rates for UGI customers based upon adjustments to projected and experienced costs for the period ending November 30, 2011.  These rates are subject to updates and tariff modifications traditionally performed as part of UGI’s December 1 PGC compliance filing.  

		Based upon the settlement adjustments, the PGC rate for Rate R, effective December 1, 2010, is $8.3530/Mcf, a reduction of $0.81/Mcf (rounded) from the current PGC rate of $9.16/Mcf, and a further reduction of $0.05/Mcf from the $0.76/Mcf decrease originally proposed by the Company.  The GBM rate for affected customers, effective December 1, 2010, is $10.8520/Mcf, an increase of 12.7% over the current Rate GBM (PGC(1) rate) of $9.16/Mcf to reflect the phase-in of 20% of propane costs under the GBM mechanism.

		Appendices B, C, D, E, and F contain Statements in Support of the Stipulation, prepared by UGI, OTS, OCA, OSBA, and Shipley, respectively.  Appendix B also contains an Affidavit of G.P. Ghio and Exhibit UGI-JPG-Settlement-1, provided in response to the ALJ’s request for additional settlement information.  The Settling Parties’ specific issues have been addressed in the Settlement, at paragraphs 26-42, as follows:  

	26. 	The Parties agree the rates for the recovery of the purchased gas costs of UGI should be revised, subject to updates, effective December 1, 2010, to reflect the rates set forth in Appendix A hereto. 

	27. 	Effective December 1, 2010, UGI shall discontinue its practice of purchasing swing gas supplies under contracts with first-of-month pricing provisions. 

	28. 	UGI will track gas losses associated with line hits and include a report of such losses in its next PGC proceedings. 

	29. 	In its compliance filing in this proceeding, UGI will revise its mandatory direct assignment rules applicable to licensed natural gas suppliers providing natural gas supply service to Rate RT - General Service - Residential Transportation and Rate NT - General Service Non-residential Transportation customers (collectively "Choice Customers" or individually "Choice Customer") under UGI Rate AO - Aggregation Service (collectively "Choice Suppliers" or individually "Choice Supplier") to provide that, for the period December 1, 2010 through October 31, 2011, Choice Suppliers serving Choice Customers on the Company's system on or before October 1, 2010 may elect, and Choice Suppliers serving Choice Customers on the Company's system after October 1, 2010 must elect to receive a release of capacity in accordance with one of the following options; with such election to be made on or before October 15, 2010, except for any new Choice Suppliers to the Company's system after October 1, 2010 who shall make an election for the remainder of the period no later than 30 days prior to commencing service on the Company's system:

	Option One - A release of interstate pipeline capacity at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets. Such interstate pipeline capacity would be released monthly in an amount equivalent to the average projected Daily Delivery Requirement ("DDR") during the peak winter month of January, assuming normal weather, (the January Normal Daily Delivery Requirement or "January NDDR") of the Choice Customers projected to be served by the Choice Supplier during the month. 

	Option Two A monthly release of interstate pipeline capacity in an amount equal to forty percent (40%) of the January NDDR of the Choice Customers served by the Choice Supplier during the month. The capacity would be released at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets, divided by .40, so that the total costs of the released capacity is equal to the costs of released capacity under Option One. UGI would also make a bundled city gate sale of gas to the Choice Supplier in an amount equal to sixty (60%) of the forecasted monthly average DDR of the Choice Customers served by the Choice Supplier multiplied by the number of days in the month for each month during the months of November through March. The transaction would be a base load sale with a ratable quantity sold each day of the month. The bundled city gate sale would be priced at (1) the average published April through October INSIDE FERC First of Month Natural Gas monthly price for Columbia Gulf Mainline, plus (2) the variable transportation and storage charges associated with the delivery path shown on Exhibit 1 to this Settlement, including fuel and commodity costs for storage injection and withdrawals. Option Two shall be the default election for any Choice Supplier failing to make an election by the election due date. 

	Option Three - A release of interstate pipeline capacity at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets. Such interstate pipeline capacity would be released monthly in an amount equivalent to the peak day projected Daily Delivery Requirement ("DDR"), assuming design cold, (the Peak Daily Delivery Requirement or " PDDR") of the Choice Customers projected to be served by the Choice Supplier during the month. 

	Option Four - A release of interstate pipeline capacity in an amount equal to sixty two percent (62%) of the PDDR of the Choice Customers served by the Choice Supplier during the month. The capacity would be released at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets, divided by .62, so that the total costs of the released capacity is equal to the costs of released capacity under Option Three. UGI would also make a bundled city gate sale of gas to the Choice Supplier in an amount equal to thirty-eight percent (38%) of the DDR of the Choice Customers served by the Choice Supplier during the months of November through March. The bundled city gate sale would occur on a daily basis. The bundled city gate sale would be priced at (1) the average published April through October INSIDE FERC First of Month Natural Gas monthly price for Columbia Gulf Mainline, plus (2) the variable transportation and variable storage charges associated with the delivery path shown on Exhibit I of this Settlement, including fuel and commodity costs for storage injection and withdrawals. 

	30.	In its compliance filing in this proceeding, UGI will revise its mandatory direct assignment rules applicable to Choice Suppliers to provide that for the period November 1, 2011 through October 31, 2012, Choice Suppliers must elect to receive an assignment of capacity in accordance with one of the following options; with such election to be made on or before July 15, 2011, except for any new Choice Suppliers to the Company’s system after July 15, 2011 shall make an election for the remainder of the period no later than 30 days prior to commencing service on the Company’s system:
 
	Option One - A release of interstate pipeline capacity at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets. Such interstate pipeline capacity would be released monthly in an amount equivalent to the average projected Daily Delivery Requirement ("DDR") during the peak winter month of January, assuming normal weather, (the January Normal Daily Delivery Requirement or "January NDDR") of the Choice Customers projected to be served by the Choice Supplier during the month. 

	Option Two - A monthly release of interstate pipeline capacity in an amount equal to fifty percent (50%) of the January NDDR of the Choice Customers served by the Choice Supplier during the month. The capacity would be released at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets, divided by .50, so that the total costs of the released capacity is equal to the costs of released capacity under Option One. UGI would also make a bundled city gate sale of gas to the Choice Supplier in an amount equal to fifty percent (50%) of the forecasted monthly average DDR of the Choice Customers served by the Choice Supplier multiplied by the number of days in the month for each month during the months of November through March. The transaction would be a base load sale with a ratable quantity sold each day of the month. The bundled city gate sale would be priced at (1) the average published April through October INSIDE FERC First of Month Natural Gas monthly price for Columbia Gulf Mainline, plus (2) the variable transportation and variable storage charges associated with the delivery path shown on Exhibit 1 to this Settlement, including fuel and commodity costs for storage injection and withdrawals. Option Two shall be the default election for any Choice Supplier failing to make an election by the election due date. 
	Option Three - A release of interstate pipeline capacity at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets. Such interstate pipeline capacity would be released monthly in an amount equivalent to the peak day projected Daily Delivery Requirement ("DDR"), assuming design cold, (the Peak Daily Delivery Requirement or " PDDR") of the Choice Customers projected to be served by the Choice Supplier during the month. 

	Option Four - A release of interstate pipeline capacity in an amount equal to sixty-two percent (62%) of the PDDR of the Choice Customers served by the Choice Supplier during the month. The capacity would be released at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets, divided by .62, so that the total costs of the released capacity is equal to the costs of released capacity under Option Three. UGI would also make a bundled city gate sale of gas to the Choice Supplier in an amount equal to thirty-eight percent (38%) of the DDR of the Choice Customers served by the Choice Supplier during the months of November through March. The bundled city gate sale would occur on a daily basis. The bundled city gate sale would be priced at (1) the average published April through October INSIDE FERC First of Month Natural Gas monthly price for Columbia Gulf Mainline, plus (2) the variable transportation and variable storage charges associated with the delivery path shown on Exhibit 1 to this Settlement, including fuel and commodity costs for storage injection and withdrawals.
 
	31. 	In its compliance filing in this proceeding, UGI will revise its proposed mandatory direct assignment rules to provide that for the annual period beginning November 1, 2012, and each 12-month period effective November 1 thereafter, subject to the Choice Capacity Assignment Review provisions, below, Choice Suppliers must elect to receive an assignment of capacity in accordance with one of the following options; with such election to be made on or before July 15, 2012, except any new Choice Suppliers to the Company's system after July 15, 2012, shall make an election for the remainder of the period no later than 30 days prior to commencing service on the Company's system:
 

	Option One - A release of interstate pipeline capacity at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets. Such interstate pipeline capacity would be released monthly in an amount equivalent to the peak day projected Daily Delivery Requirement ("DDR"), assuming design cold, (the Peak Daily Delivery Requirement or " PDDR") of the Choice Customers projected to be served by the Choice Supplier during the month.
 
	Option Two - A monthly release of interstate pipeline capacity in an amount equal to sixty-two percent (62%) of the PDDR of the Choice Customers served by the Choice Supplier during the month. The capacity would be released at a price equal to the projected weighted average demand cost of all PGC capacity, storage and peaking assets, divided by .62, so that the total costs of the released capacity is equal to the costs of released capacity under Option One. UGI would also make a bundled city gate sale of gas to the Choice Supplier in an amount equal to thirty-eight percent (38%) of the DDR of the Choice Customers served by the Choice Supplier during the months of November through March.  The bundled city gate sale would occur on a daily basis.  The bundled city gate sale would be priced at (1) the average published April through October INSIDE FERC First of Month Natural Gas monthly price for Columbia Gulf Mainline, plus (2) the variable transportation and variable storage charges associated with the delivery path shown on Exhibit 1 to this Settlement, including fuel and commodity costs for storage injection and withdrawals. Option Two shall be the default election for any Choice Supplier failing to make an election by the election due date. 

	32. 	The Parties agree UGI will not be denied PGC cost recovery for any portion of its PGC supplies or sharing mechanism revenues because of its implementation of the direct assignment settlement terms set forth in paragraphs [29-31].
 
	33. 	If, on or before October 31, 2013, the total design peak day Choice demand served by Choice Suppliers on the Company system drops to a level less than 90% of the highest total design peak day demand experienced in the previous three years, or the total number of Choice customers served by Choice Suppliers on the Company's system drops to a level less than 90% of the highest total customer account experienced in the previous three years, any Choice Supplier shall have the right to file a complaint to show why the Company's capacity assignment rules have resulted in the drop and to propose changes to be considered by all interested parties. Monthly, UGI shall post total Choice peak day demand levels and Choice Customer numbers on its supplier website for purposes of allowing any interested party to monitor such peak day demand levels. 

	34. 	UGI will track and report on its Lost-and-Unaccounted-For Gas ("LUFG") initiatives and results in its 2011 PGC filing, and will provide a schedule in its compliance filing showing how it calculated its retainage rate using a three-year rolling average. 

	35. 	UGI will exclude volumes associated with service to its Rate XD transportation customers receiving retainage discounts in calculating its retainage rate in its compliance filing in this proceeding.
 
	36. 	UGI will use its best efforts, consistent with its statutory least cost fuel procurement obligations, to acquire Marcellus Shale supplies, and will provide a report in its next PGC filing addressing (a) its efforts to purchase Marcellus Shale supplies, (b) the volumes, if any, purchased, (c) to the extent determinable, the percentage of its total supplies provided by Marcellus Shale gas and (d) barriers, if any, to such purchases. 

	37. 	Consistent with UGI's representations in paragraph 15 and footnote five of its petition at Docket No. P-2009-2149107, UGI will continue to refund the appropriate portions of the Tennessee Gas Pipeline Company Environmental Surcharge refunds to transportation customers as they are received in accordance with existing policy. 

	38. 	The Parties, other than the OCA, which neither joins nor opposes paragraphs 38 & 42 of the Settlement, agree to support the issuance of a certificate of public convenience in a separate proceeding, authorizing UGI to abandon service to the service addresses of Craig Karchner and Brian Yahner upon the installation of geothermal heat pumps at their  service addresses, at UGI's cost, in accordance with the terms of this Settlement.
 
	39. 	UGI will work with Mr. Karchner and Mr. Yahner to obtain quotes from three contractors, with at least one contractor identified by UGI, for the installation of the geothermal heat pumps meeting, at a minimum, the geothermal heat pump standards set forth in a July 21, 2010 quote from Plum-Air, Inc. provided by Mr. Karchner and Mr. Yahner to UGI, excluding that portion of the quote related to the installation of a water heater. 


	40. 	The contract for the installation of the geothermal heat pumps shall be awarded to the lowest bidder, UGI shall pay all required payments directly to the winning contractor with no "up front", deposit or other payment obligation on the part of Mr. Karchner or Mr. Yahner, and UGI shall pay for excavation and the restoration of any property dug-up or disturbed by the installation process.
 
	41. 	UGI shall not be obligated to commence the installation of the geothermal heat pumps until a certificate of public convenience is issued authorizing the abandonment of service to the service addresses of Mr. Karchner and Mr. Yahner upon the installation of the geothermal heat pumps at these service addresses, but will otherwise strive to obtain the certificate of public convenience to abandon service and to complete the installations by November 1, 2010 or as soon thereafter as is practical. UGI agrees to make every effort to expedite the filing, publishing notice of, and processing of the petition to abandon service so as to obtain the certificate as quickly as possible. 

	42. 	The Parties agree that the Karchner and Yahner formal complaints at docket numbers C-2010-2183642 and C-2010-2183540 will be dismissed as part of this Settlement. Furthermore, the Parties respectfully request that the presiding ALJ and the Commission specify that such dismissal will be without prejudice to the rights of Mr. Karchner and Mr. Yahner to re-file their formal complaints in the event UGI is not granted a certificate of public convenience to abandon service to their accounts.

		The Stipulation requests that certain findings be made, as required for gas costs incurred during the historic period, and as required for approval of proposed rates and affiliate purchases.  Specifically, with respect to the historic period, which is the twelve months ended March 31, 2010, the Stipulation requests that the Commission find that UGI has met the Section 1318 standards as to all historic period purchased gas costs.  The Stipulation references portions of the evidentiary record where specific support for the required statutory findings can be found.  This evidentiary support relates to:  (1) FERC participation; (2) supplier negotiations/renegotiations; (3) efforts to obtain lower cost gas supplies; (4) withheld supplies; (5) affiliate transactions; (6) least cost fuel procurement policy; (7) PGC calculation; and (8) reliability. 

		With respect to the twelve-month period beginning December 1, 2010, which is the period of time during which proposed rates approved in this proceeding would be in effect, the Stipulation requests Section 1318 findings, based upon the evidence of record in this proceeding concerning UGI’s purchasing practices.  Nevertheless, the Settling Parties acknowledge that these findings are made solely for the purpose of setting prospective rates and that, except as agreed to in the Settlement, these findings do not bar subsequent review of and challenge to these gas purchases and practices.

		With respect to the interim period, which is April 1, 2010, through November 30, 2010, the Stipulation provides that a subsequent review of and challenge to these gas purchases and practices are also not precluded, except as agreed to in the Settlement.
 
		The Stipulation is conditioned upon the Commission’s approval of terms and conditions contained therein without modification, addition, or deletion.  If the Commission modifies the Settlement or fails to approve it by December 1, 2010, then any Settling Party may elect to withdraw from this Stipulation and may proceed with litigation.  In that event, the Settlement would be void and of no effect.   

		The Stipulation is proposed by the Settling Parties to settle certain issues in the instant proceeding and is made without any admission against, or prejudice to, any position which a Party to the Stipulation may adopt during any subsequent litigation of this proceeding, or to positions that a Settling Party may advance in the future on the merits of the issues.  It is understood and agreed among the Settling Parties that the Stipulation is the result of compromise and does not necessarily represent the position that would be advanced by any Settling Party in the event the proceeding was to be fully litigated.

Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual Parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.

Generally, we find this Settlement to be just and reasonable and in the public interest.  However, embodied within the Settlement are provisions to modify the capacity release provisions of the Company with respect to Natural Gas Suppliers.  The terms of the Settlement are unclear as to whether or not these provisions will be subject to change in the event of future regulations with regard to capacity release.  We find that the capacity release provisions of the Settlement are subject to any future changes to our capacity release Regulations.  Accordingly, our approval of these provisions in the Settlement is subject to this contingency. 

Conclusion

We shall adopt the Recommended Decision of ALJ Kandace F. Melillo and approve the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation filed by UGI Utilities, Inc. – Gas Division, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Shipley Energy, Inc., Craig Karchner and Brian Yahner, as modified by this Opinion and Order.  If any Settling Party elects to withdraw from the Settlement, as modified by this Opinion and Order, such election to withdraw must be made in writing, filed with the Secretary of the Commission, and served upon all Parties on or before November 30, 2010;  THEREFORE,

IT IS ORDERED:

1.	That the Recommended Decision of Administrative Law Judge Kandace F. Melillo, issued on October 13, 2010, is adopted, as modified by this Opinion and Order.

2.	That the terms and conditions contained in the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation at Docket No. R-2010-2172933 be approved as modified by this Opinion and Order, provided no Parties to the Joint Petition For Settlement withdraw from the Settlement as per Ordering Paragraph No. 6.

3.	That UGI Utilities, Inc. – Gas Division shall file a tariff no sooner than ten (10) days from the entry date of this Opinion and Order, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with the terms and conditions of the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation, as further revised on August 31, 2010. 

4.	That UGI Utilities, Inc. – Gas Division, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Shipley Energy, Inc., Craig Karchner and Brian Yahner shall comply with the terms and conditions of the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation as modified by this Opinion and Order, as though each term and condition stated therein had been the subject of an individual ordering paragraph.

5.	That a copy of this Opinion and Order be served upon all Parties to these proceedings.


6.	That if any Settling Party elects to withdraw from the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation, as modified by this Opinion and Order, such election to withdraw must be made in writing, filed with the Secretary of the Commission, and served upon all Parties on or before November 30, 2010.

7.	If any Party to the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation, as modified by this Opinion and Order, files to withdraw from the Settlement, the Commission shall take the necessary action it deems appropriate.

		8.	That if no Settling Parties elect to withdraw from the Revised Stipulation In Settlement Of Section 1307(f) Rate Investigation, as modified by this Opinion and Order, the Commission’s inquiry and investigation at Docket No. R-2010-2172933 shall be terminated and marked closed, the Formal Complaints at Docket 
Nos. C-2010-2175544 and C-2010-2180831 shall be considered satisfied and marked closed, and the Formal Complaints of Craig Karchner and Brian Yahner at Docket 
Nos. C-2010-2183642 and C-2010-2183540, respectively, shall be dismissed and marked closed.










		9.	That the dismissal of the Formal Complaints of Craig Karchner and Brian Yahner at Docket Nos. C-2010-2183642 and C-2010-2183540, respectively, shall be without prejudice to the rights of these Complainants to re-file their Formal Complaints in the event that UGI Utilities, Inc.-Gas Division is not granted a Certificate of Public Convenience to abandon service to their accounts. 


[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary



(SEAL)
ORDER ADOPTED: November 4, 2010
ORDER ENTERED:  November 23, 2010
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