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OPINION AND ORDER 


Before the Commission for disposition are the Exceptions filed 

August 12, 2004, by Martin and Lisa Harbaugh (Complainants) to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued August 3, 2004, in the above-captioned proceeding.  Replies to the Exceptions of the Complainants were received on October 1, 2004, from Verizon Pennsylvania Inc.  (Verizon PA).  Service of the Complainants’ Exceptions was effectuated through Commission Secretarial Letter dated 

September 3, 2004.
Discussion 


This proceeding is a Formal Complaint filed April 9, 2004, wherein the Complainants assert that “Verizon Superpages” put the wrong number in an advertisement which error resulted in customers believing that the Complainants’ electrical contracting business had closed.  The matter was docketed as a proceeding against Verizon PA.  Verizon PA filed an Answer to the Formal Complaint and a Motion to Dismiss (Motion) citing lack of Commission jurisdiction.  The Motion was assigned to ALJ Nemec, as motions judge, by notice dated June 30, 2004.  The Complainants did not respond to the notice accompanying said Motion which informed them that a party has ten days from the date the motion is served to respond.  The notice further advised that any procedural questions may be addressed to the motions judge.  See I.D. at 1.



In the Initial Decision, ALJ Nemec granted the Verizon PA Motion, without prejudice to the Complainants’ re-filing a Formal Complaint “with additional allegations and/or against different entities.”  (I.D. at 3).  ALJ Nemec cited    
the following factors in his determination: (1) Verizon PA, in its Motion, maintains that Verizon Superpages refers to a totally separate and distinct entity, Verizon Information Services, Inc. (VIS); and (2) the Formal Complaint is directed to paid directory advertising that has been deemed to be outside the jurisdiction of the Commission.  The ALJ additionally was persuaded by the fact that the Complainants, in failing to respond to the Verizon PA Motion, did not 

contest the assertion that this Commission has declared paid directory advertising to be a competitive service under Chapter 30 of the Public Utility Code.
   He also noted that this Commission has made a distinction between paid directory advertising and directory listings that are included as part of the package of regulated telephone service.  See I.D. at 3, citing  John Cardone v. Bell Telephone Co. of Pa., 76 PAPUC 371 (1992).  


In Exceptions, the Complainants state that they “did receive a letter but thought it was a copy of what you sent to Verizon.  Therefore, assuming a response need to be given by them.  I did call a number on the paper to find out exactly what the deal was, left a message, but received no call back.”



The Complainants also contend in their Exceptions that they do not agree with the ALJ that Verizon PA and Verizon Superpages are separate entities.  The Complainants further allege that they could not put an advertisement in the Verizon Superpage using another company, “MCI for example.”



Finally, the Complainants allege that the error in Verizon Superpages caused them financial hardship in paying their current bills and helping to fund another business.  



In its Replies, Verizon PA initially requests that the Exceptions of the Complainants be stricken based on “an inappropriate attempt to introduce new evidence through the exception process.”  (R. Exc., p. 1).  Verizon PA maintains that the Complainants should not be rewarded for neglecting to respond to its Motion.



Regarding the merits, Verizon PA, repeats its defense that the Complainants’ paid advertising in the Verizon Information Services, Inc. Superpages is a competitive service outside the jurisdiction of the Commission.  It cites the company’s Chapter 30 Order, slip op at page 105, John Cardone v. Bell, and also Felix v. Pa. PUC, 146 A.2d 347 (1959).  Verizon PA also maintains that competitive local exchange company customers can and do place ads in the Verizon Superpages.



On consideration of the positions of the parties, we are guided by the Commission’s Order in Richard Carlock v. United Telephone Company, 82 PA PUC 68 (1994), (Carlock).  In Carlock, supra, the Commission found as follows:

…[U]pon careful review of the record as developed in this proceeding, we find it necessary to reverse the ALJ’s recommendation and in so doing, we commence by restating the concerns we expressed in Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992)

In the aforecited cases we held that a Motion to Dismiss and a Motion for More Specific Pleading should not be granted against unrepresented complainants who are pursuing small claims until they have had at least an oral opportunity to explain their position.  We did not, in those cases, and do not now, rule out the possibility that such pretrial motions can be granted in such cases, only that such motions should not be granted on the pleadings.  The ALJ must first develop a sufficient record.

In more complex cases with counsel participating, the record is likely to include depositions, answers to interrogatories, admissions and supporting affidavits.  Answers to the motions may include similar filings.  Certainly, in our view, unrepresented complainants cannot be expected to navigate through such complex procedural territory.  Rather than relying on pleadings, the ALJ has an affirmative duty to ensure the development of a record that reasonably presents the underlying grievance.

(82 PA PUC at 79)



In this proceeding we note that the Formal Complaint was dismissed without availing the Complainants, who are not represented by counsel, of the opportunity to at least orally explain their position.  We also note that that the ALJ failed to address the relief requested by the Complainants.  Specifically, the relief requested by the Formal Complaint stated that “[w]e would like to have the phone number they put wrong in the ad or at the very least a recording on that number stating it is incorrect & putting the correct number.”  Based on our review of the record, although the Formal Complaint was filed against Verizon SuperPages, whose proper name is Verizon Information Services, Inc., which is a subsidiary of Verizon Communications Inc., the Commission served the Formal Complaint on Verizon PA.  As noted, Verizon PA then proceeded to file its Answer and Motion to Dismiss.  See Verizon PA Answer, p. 2, n. 3. It appears, however, that the relief actually sought by the Complainants (i.e., to either have the wrong telephone number listed actually assigned to the Complainants or include a recording which informs callers that dial the wrong number to dial the Complainants’ correct number) would fall under Verizon PA’s responsibility.  The assignment of telephone numbers by Verizon PA falls within the scope of Section 1501 regarding the duty to furnish and maintain adequate, efficient, safe and reasonable service.  Thus, an unreasonable refusal to provide a new telephone number or forwarding of calls from an incorrectly listed number may be a violation of Section 1501, if proven by the Complainant.  



Therefore, consistent with our prior action in Carlock, we will remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary to determine whether the Complaint relates to Verizon PA’s provision of telephone numbers and, if so, whether Verizon PA’s conduct is reasonable under the circumstances.  See also Loomis v. Conestoga Telephone and Telegraph Company; Docket No. C-20030985 (Order entered August 19, 2004).  The proceeding shall culminate in the issuance of Initial Decision Upon Remand.  We shall further direct that copies of the relevant pleadings be served upon Verizon Information Services, Inc.   

Conclusion



Based on the foregoing, we shall grant the Exceptions of the Complainants, solely to the extent consistent with this Opinion and Order.  We will remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary.  The import of failing to respond to the Respondent’s Motion is consistent with our concerns in Carlock.  The proceeding shall culminate in the issuance of Initial Decision Upon Remand; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Martin and Lisa Harbaugh are granted to the extent consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.  The proceeding shall culminate in an Initial Decision Upon Remand.


3.
That copies of the relevant pleadings in this matter shall be served upon Verizon Information Services, Inc.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  November 4, 2004
ORDER ENTERED:  November 5, 2004
	�	The sunset of Chapter 30 occurred on December 31, 2003.  However, pursuant the Commission’s Statement of Policy, approved Chapter 30 alternative plans of regulation remain in effect and are fully enforceable in all respects upon the local exchange carrier.  See Sunset of Chapter 30, Title 66 of the Public Utility Code; Docket No. M-00041786 (Order entered January 16, 2004).	
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