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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is a document styled “Response to Opinion and Order by the Commission” (Response), filed by Roger McCall (Complainant) on September 10, 2010, relative to the above-captioned proceeding.[footnoteRef:1]  The Opinion and Order to which the Response refers was entered on August 20, 2010 (August 20, 2010 Order).  On September 22, 2010, Pennsylvania Electric Company (Penelec) filed a Letter/Answer to Complainant’s Response. [1:   Our Regulations do not provide for a “Response” to an Opinion and Order.  Nevertheless, we will consider Complainant’s filing.  52 Pa. Code § 1.2 permits us to construe our procedural regulations liberally to secure the just, speedy and inexpensive determination of every action.  In our view, the just, speedy and inexpensive resolution of this action is promoted by our consideration of Complainant’s filing.  In this case, we will consider Complainant’s Response as a timely-filed Petition for Amendment/Rescission.  52 Pa. Code § 5.572.] 


	History of Proceeding

          On May 1, 2009, Mr. McCall filed a Complaint which alleged that Penelec excessively trimmed a tree on his property in January 2008.  For relief, Mr. McCall requested that Penelec be directed to replace the tree.  On May 26, 2009, Penelec answered the Complaint and filed New Matter.  The Complainant replied to Penelec’s New Matter on June 8, 2009.  Penelec treated the New Matter as an Amended Complaint and answered it on June 11, 2009.

		Administrative Law Judge (ALJ) John H. Corbett, Jr., received this case assignment on June 23, 2009.  A standard Prehearing Order was issued on June 24, 2009.  At the hearing held on December 3, 2009, Mr. McCall appeared pro se.  Penelec was represented by counsel.  Mr. McCall offered two Exhibits and Penelec submitted four Exhibits that were admitted into the record.  No briefs were filed.  The record closed on January 4, 2010.

		By Initial Decision issued March 15, 2010, the ALJ, inter alia, sustained, in part, and denied, in part, the instant Complaint.  Specifically, the Complaint was sustained to the extent that it raised an issue concerning excessive trimming of Complainant’s maple tree.  In all other respects, the Complaint was denied.  The ALJ further directed that Penelec, having agreed to do so, at its sole cost and expense, shall remove the subject maple tree on Complainant’s property and replace it with a fifteen to eighteen foot tall deciduous tree.  I.D. at 12.  

		Exceptions were filed by Mr. McCall and Reply Exceptions were filed by Penelec.

		By Order entered on June 7, 2010 (June 7, 2010 Order), we agreed with the ALJ that Penelec violated Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, by excessively trimming Mr. McCall’s maple tree.  We also agreed with the ALJ that Mr. McCall failed to prove that Penelec committed a second violation of Section 1501 of the Code by failing to give Mr. McCall notice of the tree trimming.  

		On June 22, 2010, Penelec filed a petition requesting reconsideration of our June 7, 2010 Order (Petition) because an agreement reached by the Parties concerning the planting of a tree to replace the one that was trimmed excessively by Penelec would not meet the specific requirements of Ordering Paragraph No. 3 of the June 7, 2010 Order (requiring the removal of the existing tree and the planting of a replacement tree at that same location).  No Response to Penelec’s Petition was filed.

		In our August 20, 2010 Order, we granted Penelec’s Petition, and made certain amendments to our June 7, 2010 Order.  Complainant’s Response to the August 20, 2010 Order and Penelec’s Letter/Answer to Complainant’s Response were filed as above noted. 

	Discussion

		As noted above, Complainant’s Response herein will be considered as a Petition for Amendment/Rescission.  The  Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).  
		Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  

		We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).
		
		In our August 20, 2010 Order, we granted Penelec’s Petition for Reconsideration and we also included the following ordering paragraph:

2.	That Ordering Paragraph No. 3 of the Opinion and Order entered June 7, 2010 in this proceeding is hereby amended to read as follows: 

That Pennsylvania Electric Company, having agreed to do so, shall, within forty-five days after the entry of this Opinion and Order, at its sole cost and expense, remove the subject maple tree on Roger McCall’s property and replace it with a fifteen to eighteen foot high deciduous tree or, if the parties agree that the subject maple tree is not to be removed, plant a fifteen or eighteen foot high deciduous tree at another mutually agreeable location on Complainant’s property.  

August 20, 2010 Order at 5.
	
		In his Response, the Complainant avers that Penelec has been dilatory in meeting its obligations regarding the planting of the tree.  The Complainant also avers that the fact that this matter was not resolved until the issuance of our August 20, 2010 Order has resulted in a “pointless victory” for him.  This is because, according to the Complainant, the tree will not be planted until September of 2010, and this “late planting date” will not allow time for the tree to take root before freezing weather sets in.   Additionally, the Complainant disparaged the conduct of the ALJ in this matter.  Response at 1-2. 

		In its Letter/Answer, Penelec denies the allegation that it has been dilatory in meeting its obligations in this matter.  Second, Penelec contends that the ALJ conducted the hearing herein in an appropriate manner.  Letter/Answer at 1-2.
	
		On review of Complainant’s Response, we find that it does not meet the Duick standards.  As a result, it will be denied.  

Initially, our review of the record reveals no indication that the ALJ conducted this proceeding improperly in any way.  Additionally, we discern no new or novel arguments in Complainant’s Response that were not previously heard, or considerations which appear to have been overlooked or not addressed by us previously.  

Complainant appears to argue that Penelec should have planted the replacement tree during the summer of 2010, in accordance with the Parties’ agreement.  We disagree.  The Parties’ agreement was inconsistent with our June 7, 2010 Order. As a result, no planting could occur until the Commission had reviewed and granted the Petition for Reconsideration which had been filed by Penelec.  That Petition was decided in our August 20, 2010 Order.

		  We note parenthetically that Penelec represents that the Complainant has been authorized to visit a nursery in Penfield, Pennsylvania, to choose a new tree and to have the nursery personnel plant the tree on any location on his property.  Further, Penelec represents that the nursery guarantees the planted tree for twelve months from the date of planting, regardless of the time of year that planting occurs.  We encourage the Parties to act consistent with these representations, so that this case may reach a final resolution. 
				
Conclusion

		Based on the discussion herein, we shall deny Complainant’s Response, considered as a Petition for Amendment/Rescission, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That Roger McCall’s Response, considered as a Petition for Amendment/Rescission of our August 20, 2010 Opinion and Order herein, is hereby denied.

2.	That the Secretary’s Bureau shall mark this case closed. 
[image: ]		
							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary



(SEAL)

ORDER ADOPTED:  December 2, 2010

ORDER ENTERED: December 6, 2010
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