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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mark Mazza (Complainant), filed on September 29, 2010, to the Initial Decision (I.D.)
 of Administrative Law Judge (ALJ) Angela T. Jones, issued on August 17, 2010.  No Reply Exceptions were filed.  
History of the Proceeding


On July 6, 2009, the Complainant filed a Formal Complaint (Complaint One) with the Commission against PECO Energy Company (PECO), alleging that PECO attempted to terminate his service without prior notice.  The Complainant requested that the Commission direct PECO to provide a reasonable payment arrangement.  On or about July 22, 2009, the Complainant filed a second Formal Complaint (Complaint Two). Complaint Two contained the same allegations as Complaint One.  I.D. at 1.


On July 30, 2009, PECO filed an Answer and Motion to Consolidate the two Complaints.  In its Answer, PECO denied that the Complainant is unable to pay his electric and gas service bill.  PECO contended that the Complainant was late making payments and also missed payments.  PECO further denied that the Complainant’s service was terminated without notice.  PECO stated that it provided a ten-day notice to the Complainant on May 26, 2009, and a seventy-two hour notice on June 1, 2009.  PECO stated that service was properly terminated for non-payment to the Complainant on June 23, 2009.  I.D. at 1-2; Motion to Consolidate at 1.



By Order dated September 16, 2009, the two Complaints were consolidated.  An Initial Hearing was scheduled for March 5, 2010, with ALJ Cynthia W. Fordham.  On January 7, 2010, the Parties were notified by a Hearing Change Notice that the presiding officer would be ALJ Angela T. Jones.  On February 19, 2010, the Complainant requested that this matter be rescheduled.  By Order dated February 25, 2010, ALJ Jones granted the continuance and rescheduled the hearing to April 13, 2010.  I.D. at 2-3.



The Complainant appeared pro se at the hearing and offered four exhibits, which were admitted into evidence.  PECO was represented by counsel who presented one witness and offered two exhibits, PECO Exhibit 1 – Account Statement; and PECO Exhibit 2 – Mazza’s bill collection history.  PECO Exhibit 1 was admitted into the record.  The Complainant objected to PECO Exhibit 2 because he claimed the summary of the bill collection actions did not have foundation evidence in support of the summary.  ALJ Jones sustained the Complainant’s objection but reconvened the hearing at a later date in order to obtain record evidence regarding the notice of termination to the Complainant.  I.D. at 3.



A further in-person hearing was scheduled for June 15, 2010.  The Complainant requested that the hearing be rescheduled for a minimum of forty-five days after June 15, 2010.  The Complainant stated he filed a Motion to Compel against PECO in order to receive responses to his discovery requests from PECO.  On June 9, 2010, ALJ Jones ruled against the Complainant on the continuance request.  The ALJ stated that there was no evidence of a filed Motion to Compel.  The further in-person hearing convened as scheduled on June 15, 2010.  PECO presented PECO Exhibit 2 (which was revised from the previously presented exhibit).  PECO Exhibit 2 was admitted over the objections of hearsay, lack of record custody and foundation by the Complainant.  The Complainant submitted Mazza Exhibit 5 which was a letter to the PUC Secretary regarding Preliminary Objection and Motion to Compel at Docket Nos. C-2010-2171324, C-2009-2118230, and C‑2009‑2120401.
  Mazza Exhibit 5 was admitted without objection.  The record closed on July 6, 2010.  I.D. at 3-5.


As noted, on August 17, 2010, ALJ Jones’ Initial Decision was issued.  The Complainant filed Exceptions on September 29, 2010, and served a copy on PECO.  No Reply Exceptions were filed by PECO. 
Background



The Complainant receives both gas and electric service as a PECO customer.  Finding of Fact No. 1.  The record shows that the Complainant defaulted on two PECO initiated payment agreements.  On May 23, 2008, the Complainant made a payment arrangement with PECO on a balance due at that time of $2,503.89.  The Complainant defaulted on that payment agreement by missing a payment of $626.99 that was due July 2, 2008.  Findings of Fact Nos. 29-30; Tr. at 34.  PECO entered into another payment agreement with the Complainant on December 13, 2009.  This payment agreement was a settlement of a Formal Complaint filed by the Complainant.  On February 24, 2010, the Complainant defaulted on this second agreement.  Findings of Fact Nos. 32-33; Tr. at 35.  The Complainant never received a Commission payment agreement.  Finding of Fact No. 34; Tr. at 35.


On or around June 23, 2009, one of PECO’s trucks came to the Complainant’s property to turn off his power.  The Complainant pleaded with the truck driver not to turn off his power claiming he was not given notice by PECO of the service termination.  According to PECO, in addition to termination notices sent to the Complainant, numerous telephone messages were left at the Complainant’s service address informing him of termination of his service. Findings of Fact Nos. 35, 37, 38, 41-447.  



The Complainant was given a contact number for PECO and was told that he had about $6,800 in past due bills for electric and gas that needed to be paid within fifteen days or his power would be terminated.  Findings of Fact Nos. 2-4, 8.  Tr. at 9-10.  The Complainant claimed that he contacted PECO but the person he talked to did not address the issue of notice of termination.  Finding of Fact No. 5; Tr. at 17.  Based on his contact with PECO, the Complainant felt his only recourse was to file a Formal Complaint, which he did on July 6, 2009.


In her Initial Decision, ALJ Jones concluded that the Complainant sustained his burden of proof regarding his request for a payment arrangement, but failed to sustain his burden of proof regarding the lack of notice provided for termination of services.  
Discussion
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a), 52 Pa. Code § 5.572(a) provides that:  

Petitions for rehearing, reargument, reconsideration, clarifi​cation, rescission, amendment, supersedeas or the like shall be in writing and shall specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for findings or orders desired.



The standards for granting a Petition for Reconsideration or Modification were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553, 1982 Pa. P.U.C. LEXIS 4 (1982).  Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole, or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed.  Duick at 559.  A petition seeking reopening of the record (more properly one for rehearing) may be entertained as a petition for reconsideration, under the provisions of 66 Pa C.S. § 703(g), if the newly discovered evidence was not in existence, or was not discoverable through the exercise of due diligence, prior to the expiration of the time within which to file a petition for rehearing, under the provisions of 66 Pa C.S. § 703(f).  Id.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made fifty-two Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).


In his Exceptions, the Complainant submits that no prior phone and written notice regarding termination was received from PECO.  The Complainant claims that he did not default on his payment agreement but rather was unable to maintain his payment arrangement due to becoming unemployed.  Exc. at 2.



The Complainant also argues that the ALJ was biased and wrongfully denied him a continuance for failure of PECO to provide discovery.  The Complainant contends that PECO did not provide any specifics with regard to phone messages that were left.  Exc. at 3-4.



The Complainant submits that a payment arrangement of two years is unconstitutional and discriminatory as well as outdated.  The Complainant claims PECO did not meet its burden of proving notice of termination of services.  Exc. at 5.



The Complainant also argues that he was denied due process and that there was lack of consideration of his financial hardship.  The Complainant requests that the Initial Decision be vacated and that new hearings be scheduled.  Exc. at 6.   


Based on our review of the record, we are of the opinion that the ALJ correctly ruled against the Complainant on the continuance request since the Complainant failed to follow the proper procedure for the Motion to Compel.


With regard to the Complainant’s request for a payment arrangement, we agree with the ALJ that the Complainant sustained his burden of proof.  The record shows that the Complainant has not had a payment agreement directed by the Commission.  In this regard, we note that Section 1405(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(a), states:
The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter. 



Although the Complainant had defaulted on two previous payment agreements, those agreements were established by PECO.  The Commission has the authority to direct a payment arrangement by statute but has not done so for this Complainant.  


With regard to the length of a payment agreement, we note that the Public Utility Code states:

The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
(4) Six month for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa. C.S. § 1405(b).


The record evidence shows that the Complainant’s household consists of two adults and two children.  Although the Complainant did become unemployed sometime in 2008, his wife had an annual income of $42,000 to $43,800.  Tr. at 13-14, 26.  That annual income for a family of four exceeds 175% but is less than 200% of the current poverty income guidelines.  See, Federal Register, Vol. 74, No. 14, (January 23, 2009) at 4199-4201.
  We note that pursuant to 66 Pa. C.S. § 1405(b)(2), the Complainant’s payment agreement can be no more than two years or twenty-four months.
In compliance with 66 Pa.C.S. § 1405(b)(2), we shall direct the Complainant to pay his monthly budget bill, plus an amount equal to one twenty-fourth (1/24th) of the balance accrued on his account.  These payment terms are to begin with the first bill following the Commission’s final Order in this case.  If the Complainant fails to keep this payment schedule, PECO is authorized to suspend or terminate the Complainant’s gas and electric services in accordance with the Code and the Commission’s regulations.  If the Complainant should default on this payment agreement, PECO should initiate the process to terminate the Complainant’s services.



With regard to the notice to terminate service, we also agree with the ALJ that PECO adequately rebutted the Complainant’s allegation that no notice was received regarding termination of services at his service address prior to June 23, 2009.  The Complainant did not provide any evidence to refute or rebut the evidence provided by PECO that notices were delivered by mail and phone in compliance with Commission regulations.  The record evidence does not support a finding that PECO failed to comply with the Code and the Commission’s regulations to provide notice of termination to the Complainant.  Therefore, the Complainant has failed to sustain his burden of proof regarding lack of notice of termination of service. 
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt ALJ Jones’ Initial Decision, which sustained, in part, and denied, in part, the Complaints;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Mark Mazza are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Angela T. Jones is adopted consistent with this Opinion and Order.


3.
That the Complaints of Mark Mazza v. PECO Energy Company at Docket Numbers C-2009-2118230 and C-2009-2120401 are sustained, in part, and denied, in part, consistent with this Opinion and Order.
4.
That Mark Mazza shall make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.



5.
That if Mark Mazza does not keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate his PECO services in accordance with the Public Utility Code and the Commission’s regulations.


6.
That the consolidated proceeding at Docket Numbers C‑2009‑2118230 and C-2009-2120401 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: December 2, 2010
ORDER ENTERED: December 6, 2010
	�	Although the Exceptions were late filed, we will consider them.  However, since a Final Order adopting the ALJ’s I.D. had been entered on October 1, 2010, after the initial deadline for filing Exceptions had passed, we shall treat the Complainant’s Exceptions as a Petition for Reconsideration of our October 1, 2010 Final Order.


�	Mazza Exhibit 5 was stamped received by Secretary’s Bureau on June 1, 2010.  The ALJ explained to the Complainant that the timestamp may be used as evidence that the proper procedure was not followed, that is,


§ 5.342. Answers or objections to written interrogatories by a party.


   (g)  Motion to compel. Within 10 days of service of an objection to interrogatories, the party submitting the interrogatories may file a motion requesting the presiding officer to dismiss an objection and compel that the interrogatory be answered.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory will be deemed withdrawn. 


52 Pa. Code § 5.342(g). Emphasis added.  The Complainant must file the Motion to Compel within ten days of service of the objection by PECO.


	� 	“Congress has taken action to keep the � HYPERLINK "http://aspe.hhs.gov/poverty/09poverty.shtml" �2009 poverty guidelines� in effect until at least May 31, 2010.  Congressional actions on this matter have been in response to a decrease in the annual average Consumer Price Index (CPI-U) for 2009, projected during 2009 and announced on January 15, 2010.  In the absence of legislative change, this decrease - the first since the poverty guidelines began to be issued in 1965 - would have required HHS to issue 2010 poverty guidelines that were lower than the 2009 poverty guidelines…” See hyperlink at � HYPERLINK "http://aspe.hhs.gov/poverty/index.shtml" �http://aspe.hhs.gov/poverty/index.shtml� (Emphasis added).
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