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HISTORY OF THE PROCEEDING

On December 7, 2009, William Moser (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  At paragraph 4B of the complaint form, the Complainant alleges that he opposes the Respondent’s proposed rate increase.  The complaint also recites a chronology of contacts between the Complainant and Respondent regarding the Complainant’s construction of his house in 1993 and the installation of a heating system that would qualify for the Respondent’s Residential Thermal Storage (RTS) rate.  The complaint alleges that the Complainant had an agreement with the Respondent that the Respondent would charge the Complainant a discount rate under the RTS program for as long as the Complainant owned his home.  The complaint asserts that this agreement prevents the Respondent from changing the RTS rate structure.  The complaint requests that the Commission direct the Respondent not to change the RTS rate.  

The Respondent filed an answer with new matter on January 4, 2010.  The answer asserts that the Respondent has furnished adequate, reasonable service to the Complainant.  The answer denies that the Respondent has eliminated the RTS rate and asserts that the Complainant can continue to take service under Rate Schedule RTS.  However, the answer alleges that effective January 1, 2010, the economic benefits of Rate Schedule RTS will decline due to the expiration of generation rate caps on that date.  The new matter incorporates the factual averments set forth in the answer.  The answer with new matter requests that the Commission dismiss the complaint. 

On January 25, 2010, the Complainant filed an answer to new matter reiterating that the Respondent promised to continue charging the Complainant a discount rate under the RTS program for as long as the Complainant owned the property.  According to the new matter, the Respondent failed to provide full disclosure to the Complainant when the Complainant built his home that the discount rate under the RTS program could change.  
By notice dated August 18, 2010, the Commission scheduled this matter for a telephonic hearing on September 22, 2010 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on August 23, 2010, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

By letter dated September 15, 2010, counsel named in the complaint as representing the Complainant advised me that he had not been retained to represent the Complainant at the September 22, 2010 hearing and that counsel would not be participating in the hearing.  Subsequently, the Complainant requested that I continue the hearing.  The Respondent did not object to the continuance.  I continued the hearing and by notice dated September 20, 2010, the Commission rescheduled this matter for a telephonic hearing on October 22, 2010 at 10:00 a.m.
I conducted the telephonic hearing as scheduled on October 22, 2010 at 10:00 a.m.  The Complainant appeared.  Kimberly G. Krupka, Esquire represented the Respondent.  At the start of the hearing I informed the Complainant of the Commission’s decision in Lori and Peter Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered May 21, 2010) (Brickner) and quoted the decision’s ruling to him.  (N.T. 5-6)  In its Brickner decision, the Commission stated that it had to implement the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa.C.S. §§2801-2812, deregulating the electric industry in the Commonwealth.  It held that the Respondent had to pass through the costs it pays to acquire electric generation to each customer class and not permit another class of customers to subsidize those costs.  The Commission concluded that it was unable to modify the rate charged to RTS customers by the Respondent.  (N.T.5-6)  

I explained to the Complainant that he could ask to withdraw his complaint if he did not wish to proceed with the hearing.  (N.T.6-8)  I also explained that if he asked to withdraw his complaint, and I granted that request, that I would dismiss the complaint with prejudice, and the Complainant would not be permitted to file another complaint involving the same issue.  (N.T. 7-8)  The Complainant decided to withdraw his complaint.  (N.T. 7-8)  Ms. Krupka, on behalf of the Respondent did not oppose the Complainant’s request to withdraw his complaint.  (N.T. 8)  The initial hearing resulted in a transcript of eleven pages.  The record closed on November 10, 2010, the date the transcript was filed with the Secretary’s Bureau.



The request for leave to withdraw is ready for decision. For the reasons set forth below, I will grant the request for leave to withdraw.

FINDINGS OF FACT



1.
The Complainant is William Moser.



2.
The Respondent is PPL Electric Utilities Corporation. 



3.
On December 7, 2009, the Complainant filed a complaint against the Respondent.



4.
The Respondent filed an answer with new matter on January 4, 2010.  


5.
A telephonic hearing was conducted on October 22, 2010 at 10:00 a.m. 
6.
The Complainant stated that he wished to withdraw his complaint.  (N.T. 7-8)      
7.
The Respondent does not object to the Complainant’s request to withdraw the complaint.  (N.T. 8)  
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

The Commission’s regulation at 52 Pa. Code §5.94 contemplates that a party requesting leave to withdraw a pleading should do so in writing.  Clearly, the Complainant did not comply with this requirement.  However, the regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.    

The Complainant made the request orally at the October 22, 2010 hearing and in response the Respondent neither opposed the request, nor objected to the oral form of the request.  Furthermore, when I stated that I would dismiss the complaint with prejudice, neither party objected to the form of relief I proposed.  I will consider the oral request to withdraw the complaint as a petition to withdraw pursuant to 52 Pa. Code §5.94 in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect either party’s substantive rights since the Respondent did not object to the oral form of the request and neither party objected to me dismissing the complaint with prejudice.  



Turning first to the Complainants’ request to withdraw the December 7, 2009 complaint, the Complainant asserts that he does wish to pursue the complaint because the Commission has already ruled in Brickner that it could not modify the rate charged to RTS customers by the Respondent.  The issues raised in the complaint are that the Complainant opposes the rate increase the Respondent is imposing on him as an RTS customer.  The complaint also alleges that the Complainant had an agreement with the Respondent that the Respondent would charge the Complainant a discount rate under the RTS program for as long as the Complainant owned his home and that this agreement prevents the Respondent from changing the rate it charges to him as an RTS customer. 
Turning next to any objections to the withdrawal of the December 7, 2009 complaint, the Respondent does not oppose the Complainant’s request to withdraw his complaint.  There are no other parties to this proceeding and therefore no objections to the request to withdraw.

Turning finally to the public interest, the allegations in the December 7, 2009 complaint do allege facts that would impact the public interest.  The complaint alleges that the Complainant had an agreement with the Respondent that the Respondent would charge the Complainant a discount rate under the RTS program for as long as the Complainant owned his home.  The complaint further alleges that this agreement prevents the Respondent from changing the rate it charges to him as an RTS customer.  
There are a significant number of RTS customers in the Respondent’s service territory.  These RTS customers would be subject to the same rate increase that the Complainant has complained about in this case.  The allegations in the Complainant’s complaint allege facts that would have a potential impact on these RTS customers and therefore an impact on the public interest. 

While the allegations in the complaint allege facts that would impact the public interest, no public interest would be served by litigating this proceeding.  The Commission’s decision in Brickner has already addressed this issue.  Subsequently, in Kerry L. Hahn v. PPL Electric Utilities Corporation, Docket No. C-2009-2100830 (Initial decision issued June 21, 2010) (Hahn), ALJ Wayne L. Weismandel denied a complaint filed against the rate charged to RTS customers for the same reasons set forth in the Brickner decision.  By Commission final order entered August 26, 2010, ALJ Weismandel’s initial decision became final without further Commission action.  These prior Commission decisions control the outcome in this case.  That being the case, there can be no public interest affected by granting the Complainants’ request to withdraw.

Having reviewed the request to withdraw, any objections to the request and the public interest, I conclude that the request to withdraw should be granted.  Granting the request to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the request to withdraw will not impact the public interest and will conserve administrative hearing resources.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the request for leave to withdraw the December 7, 2009 complaint of William Moser made orally at the October 22, 2010 hearing in this proceeding is granted.

2.
That the complaint of William Moser, filed December 7, 2009 in this proceeding, is withdrawn with prejudice.

3.
That the record at Docket No. C-2009-2147234 is marked closed.

Date: November 16, 2010










David A. Salapa








Administrative Law Judge
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