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Roslyn Davis





:








:
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:

Philadelphia Gas Works



:

ORDER DENYING PRELIMINARY OBJECTIONS
HISTORY OF THE PROCEEDING



On August 23, 2010, Roslyn Davis (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or Respondent) alleging that there are incorrect charges on her bill.  Her tenant incurred the charges while the gas bill was in her name because PGW would not place the service in the tenant’s name without his Social Security card.  The tenant did not pay and had to be sued for back rent, which he did not pay.  The gas, electric and water companies refused to terminate service to the premises during the winter months and the arrearages continued to increase.  Attached to the Complaint were a number of documents, including a copy of the PGW bill due February 23, 2009, municipal court documents, a landlord/tenant complaint with judgment for landlord, a PECO ten day shut off notice dated October 24, 2008, a water/sewer shut-off bill for April 1, 2009, a letter of eviction dated January 16, 2008 to her tenant, a food stamp increase notice dated March 15, 2009 to her tenant, a lease agreement, a receipt for Chuck’s Termite & Pest Control, Inc., a Certificate of Completion for successful completion of the IREM Training Course titled “So You Want To Be a Property Manager,” dated September 19, 2009, two payment receipts for PGS payments made November 20, 2008 for $35.00 and December 19, 2009 for  $36.00, and the instruction sheets for filling out a formal complaint.


On September 14, 2010, Respondent filed an Answer as well as Preliminary Objections and Motion to Strike Impertinent Matter, stating that the City of Philadelphia has filed a municipal lien upon the Subject Property for the unpaid debt for gas service, which places the debt beyond the Commission’s jurisdiction.



No response was filed to the Preliminary Objections and Motion to Strike Impertinent Matter, and the time for filing a response has run.  Both are ready for decision.

DISCUSSION


Commission regulations allow for a specific order to pleadings.  First is the initiating pleading, here a complaint.  The Respondent has twenty days to file a responsive pleading, which is usually an answer.  If there is a problem with the complaint, the Respondent may file preliminary objections, either in addition to an answer or instead of an answer, depending on the grounds of the preliminary objections.  The function of preliminary objections is to enable the parties to perfect their pleadings, to sharpen the issues, and to eliminate those subjects which are excluded from PUC jurisdiction.  


Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)
Insufficient specificity of a pleading.

(4)
Legal insufficiency of a pleading.

(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *
52 Pa. Code § 5.101(a).  



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Where a complaint states on its face that there is a municipal lien
 filed upon the subject property for the unpaid debt to the Respondent, the correct preliminary objection is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.  Cf., Hudock v. Donegal Mut. Ins. Co., 438 Pa. 272, 264 A.2d 668 (1970).  That preliminary objection could be granted because the Complainant’s allegations would be assumed to be true for purposes of determining whether any relief can be granted.  


However, in this case, there is no allegation on the face of the Complaint or in the attachments which indicates that there is a municipal lien against the subject property for unpaid debt to PGW.  That information occurs only in the Preliminary Objections themselves.  Although unanswered, none of the facts appearing only in the Preliminary Objections can be assumed to be admitted for purposes of evaluating the Preliminary Objections – only those appearing in the Complaint.  


Note that the facts listed in New Matter and not denied by an appropriate responsive pleading can be deemed to be admitted for purposes of a subsequent motion to dismiss.  52 Pa. Code §§ 5.62-5.63.  No new matter was filed here.  



There is nothing in the Complaint which indicates that there has been a municipal lien filed, and therefore, there is nothing on which to base dismissal of the Complaint at this point in the proceeding.  However, Complainant is warned that, should there be proof that there is a municipal lien filed upon the subject property for the unpaid debt for gas service, the Respondent’s legal argument in its Preliminary Objections is correct.  The Commission may not rule that a municipal lien should be removed, and the following explanation would apply.
Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.
Riedel v. The Human Relations Comm’n of the City Of Reading, 559 Pa. 33; 39, 739 A.2d 121; 124 (1999).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).

Keeping the foregoing principles regarding jurisdiction in mind, the issue is whether or not the Commission has jurisdiction with respect to the City’s municipal lien.

Acting under the authority and power granted in the Municipal Claim and Tax Lien Law, 53 P.S. § 7101 et seq., the City files a lien to enforce municipal claims against property for unpaid natural gas service rendered by respondent at a specific property.

Only the City, being a municipality, can file a municipal lien.  Respondent is a municipal utility that is wholly owned by the City.  Respondent consists only of the real and personal assets that are used to manufacture and deliver natural gas to entities within the City’s borders.  Public Advocate v. Philadelphia Gas Comm’n, 544 Pa. 129, 674 A.2d 1056 (1996).

Respondent does not meet the legal definition of an entity authorized to file a lien to enforce a municipal claim as set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. § 7101.  Consequently, when respondent provides natural gas service to an entity within the borders of the City and is not paid, it is the City that has a municipal claim which it can enforce by way of a lien on the property that was provided natural gas service.

The procedure which the City must follow to establish a lien on a specific property, such as the Premises, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143.  The lien is docketed with the Prothonotary (a clerk of the court) and maintained in an in rem index (an index maintained by property identification rather than by party name).  See, 53 P.S. § 7106(b).  Enforcement of the lien is a judicial procedure controlled by the Court of Common Pleas, with due process safeguards provided to protect the rights of interested parties.  See, Newberry Twp. v. Stambaugh, 848 A.2d 173 (Pa.Cmwlth. 2004), app. denied, 580 Pa. 708, 860 A.2d 491 (2004), 53 P.S. §§ 7106(c), 7283.  Ultimate recovery of the amount of the municipal claims resulting in the lien is effectuated by a court ordered sheriff’s sale.  53 P.S. § 7283.

The proceeding to obtain and enforce the City’s municipal claim lien is an in rem proceeding.
  “Accordingly, the lien is either valid or invalid as to the property in question rather than as to the respective property interests involved.”  Borough of Towanda v. Brannaka, 61 Pa.Cmwlth. 622; 625-626, 434 A.2d 889; 891 (1981).  What this means is that the Premises, not complainant nor her tenant, is responsible for satisfying the claim secured by the municipal lien.  No personal responsibility is asserted against the complainant by the filing of the lien on the Premises.  Philadelphia v. Northwood Textile Mills, Inc., 395 Pa. 112, 149 A.2d 60 (1959).  See, also, Ransom v. Marrazzo, 848 F.2d 398 (3d Cir. 1988).
The entire proceeding for the effectuation of and defense to the statutory lien of the City is within the jurisdiction of the Court of Common Pleas of Philadelphia County
, not the Commission.  Municipal lien proceedings are exclusively matters of judicial, not administrative, jurisdiction.

Additionally, keeping in mind that the lien is that of the City, not respondent, as to the lien proceeding there is no public utility involved.  In obtaining a municipal lien upon the Premises, the City is acting in its capacity as a municipality only.  The Commission is given jurisdiction over public utilities by the Public Utility Code, 66 Pa.C.S.A. § 101 et seq., not over municipalities acting in their municipal capacity.

The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002) (Strowder), Debra Williams Lawrence v. Philadelphia Gas Works, Docket Number C-20066672, Final Order entered January 22, 2007 (Lawrence), Tina L. Francis-Young v. Philadelphia Gas Works, Docket Number C‑2008‑2029672, Final Order entered February 23, 2009 (Young), Dung Phat, LLC v. Philadelphia Gas Works, Docket Number C-2009-2135667, Final Order entered January 13, 2010 (Dung Phat), David Golan v. Philadelphia Gas Works, Docket Number C‑2009-2138115, Final Order entered February 4, 2010 (Golan), 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket Number C-2009-2138727, Final Order entered February 4, 2010 (2020 West Passyunk), Jean Charles v. Philadelphia Gas Works, Docket Number C-2009-2138638, Final Order entered February 5, 2010 (Charles).

The Commission’s holdings in Strowder, Lawrence, Young, Dung Phat, Golan, 2020 West Passyunk and Charles that it does not have subject matter jurisdiction over cases such as this one, is legally correct.  Complainant’s relief, if any, must be obtained under the procedures established by the Municipal Claim and Tax Lien Law.  While Respondent’s Preliminary Objection under 52 Pa.Code § 5.101(a)(1) challenging the Commission’s subject matter jurisdiction is denied, the existence of a valid municipal lien against the subject property would result in the Respondent ultimately winning. 
Accordingly, the Preliminary Objections and Motion to Strike Impertinent Matter are denied, and the matter will be set for hearing.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Preliminary Objections filed in the case captioned Roslyn Davis v. Philadelphia Gas Works, filed at Docket No. C-2010-2195485, are denied.
2.
That the case captioned Roslyn Davis v. Philadelphia Gas Works, filed at Docket No. C-2010-2195485, be set for hearing.

Dated:
 December 6, 2010



____________________________________








Susan D. Colwell








Administrative Law Judge
C-2010-2195485 - Roslyn Davis v. Philadelphia Gas Works
Roslyn Davis 

7241 Lindbergh Boulevard
Philadelphia PA  19153
215.307.3659 

Laureto Farinas Esquire
Philadelphia Gas Works
800 West Montgomery Avenue
Philadelphia PA  19122
215.684.6982
� 	“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.”  London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa.Cmwlth. 2004) (citations and internal footnotes omitted).





�	“A technical term used to designate proceedings or actions instituted against the thing, in contradistinction to personal actions, which are said to be in personam.  An ‘action in rem’ is a proceeding that takes no cognizance of owner but determines right in specific property against all the world, equally binding on everyone.”  Black’s Law Dictionary 713 (5th ed. 1979).


�	Or the Municipal Court of Philadelphia if the amount is within its jurisdiction.  53 P.S. § 7101 et seq.





�	The Commission has jurisdiction over municipalities providing public utility service outside of their municipal boundaries, but only as to the public utility service being rendered.  Petition of Borough of Boyertown, 77 Pa.Cmwlth. 357, 466 A.2d 239 (1983).  The instant case does not involve municipal extra-territorial service, nor is the lien proceeding public utility service.
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