BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Nona Lewis





:








:





v.





: 
F-2010-2171442









:

Philadelphia Gas Works



:






INITIAL DECISION
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HISTORY OF THE PROCEEDING

On April 21, 2010, Nona Lewis (Complainant) filed a Complaint against Philadelphia Gas Works (PGW or Respondent) alleging, inter alia, that there were incorrect charges on her bill and requesting a waiver of her outstanding bill until there was a resolution of the problem.
PGW duly filed an Answer denying that there were incorrect charges on Complainant’s bill; and averring, inter alia, that Complainant established gas service on August 30, 1990; that the Service Address is equipped with an Automatic Meter Reading device (AMR); that bills are based on actual gas usage; that on June 18, 1991, PGW installed Meter No. 1540622; that on January 21, 2009, PGW visited the property to service the heater; that Meter No. 1540622 was read at index 7350; and that the last AMR index was 3597 on December 30, 2008.
PGW further averred, inter alia, that PGW records indicate that from May 24, 2001 through January 21, 2009, PGW was at the service address several times on service calls; that a meter reading was not needed to complete these service calls; that PGW was not able to determine that the Complainant was being under-billed until January 21, 2009; that on February 2, 2009, PGW records indicate that technicians were at the property two days apart, and both read the meter at double the previous AMR reading; and that was indicative of a miscalibration problem.
PGW also averred that on February 23, 2009, PGW was at the Service Address for an AMR/manual meter reading discrepancy; that the technician noted the manual reading was 7574 and the automatic AMR reading was 3786.96; that the AMR was recording ½ of the actual consumption; that the AMR was then re-programmed; and that on February 24, 2009, PGW’s meter shop verified that the AMR was set at a one foot drive, causing the Complainant to be billed for ½ of the actual consumption.

PGW additionally averred that on March 9, 2009 a high bill dispute was instituted and on April 23, 2009, the dispute was resolved as follows:  (a) the AMR which had been programmed at a one foot drive was reprogrammed; (b) PGW issued a bill for previously unbilled usage; and (c) PGW provided a revenue credit adjustment reducing the previously unbilled balance.
PGW also attached to its Answer a copy of a March 23, 2010 Bureau of Consumer Services (BCS) decision which (a) concluded that PGW was permitted to bill Complainant for previously unbilled usage under a “four-year rule”; and (b) required PGW to provide Complainant with an additional credit of $765.36 reducing her balance to $2,901.59; and (c) setting up a payment arrangement of a $135.00/monthly budget plus $64.00/month on the account balance starting with the April 2010 bill due date.  PGW also averred that it did provide Complainant with the aforesaid credit, and now seeks dismissal of the Complaint and affirmance of the BCS decision.  
Pursuant to due notice, a hearing was held on August 26, 2010 before Administrative Law Judge Charles E. Rainey, Jr., now Chief Administrative Law Judge.  Complainant appeared pro se, testified on her own behalf and introduced eleven (11) exhibits.  Respondent appeared by counsel, presented one witness and introduced five (5) exhibits.  The record consists of sixty-two (62) pages of transcript and the aforesaid exhibits.  Subsequently, on October 14, 2010, this case was reassigned from Chief Administrative Law Judge Rainey to the undersigned.
FINDINGS OF FACT

1.
Complainant is Nona Lewis of 3046 North Bambry Street, Philadelphia, PA 19132 (N.T. 5).
2.
Respondent is the Philadelphia Gas Works.


3.
On January 19, 2009, Complainant contacted PGW for heater service (N.T. 37).  


4.
On January 21, 2009, a PGW technician performed service at Complainant’s property (N.T. 37).  


5.
The technician replaced the thermostat; cleaned the pilot assembly; replaced it because the burners would not come on; and made all checks and left (N.T. 37).  


6.
On January 22, 2009, Complainant contacted PGW stating that she smelled gas in her basement (N.T. 37).


7.
A PGW technician came to the property and reported that the house heater had been serviced on January 21, 2009; that he smelled a little gas while performing the service work; that he rechecked on January 22, 2009 and found everything okay (N.T. 37).  


8.
Complainant has a gas meter with an AMR (automatic meter reading) device (N.T. 38, 40-41).



9.
An AMR meter remotely sends gas usage readings to a passing van which collects the information from which monthly bills to the consumer (Complainant in this case) are generated (N.T. 38, 40-41).



10.
In addition to the AMR remote meter readings, actual physical manual readings can be taken from the meter itself (N.T. 38, 40-41).



11.
On February 2, 2009, PGW records indicate that two field service technicians were at Complainant’s property two days apart and both physically read the meter at roughly double the AMR reading.  The matter was referred to the meter shop for investigation (N.T. 37, 54). 


12.
On February 23, 2009, PGW visited the property to investigate the difference between the Automatic Read (AMR) and the Manual Read on the meter (N.T. 38, 54).  


13.
On February 24, 2009, the PGW meter shop determined that the AMR was set at a one foot drive and read 3786.38 while the manual (physical) reading was 7574.  The AMR was then reprogrammed to a 2 point drive so as to be the same as the manual (N.T. 38, 54). 



14.
The difference in the AMR reading and the manual reading caused the customer to be billed only half of the actual consumption (PGW Ex. No. 1, p. 3). 


15.
Complainant’s bills were incorrectly based upon the AMR readings (N.T. 41).  


16.
On March 2, 2009, a make-up bill was generated in the amount of $7,566.73 (PGW Ex. 2, p. 4).  
17.
On April 17, 2009, PGW determined that Complainant was entitled to a $3,899.78 credit adjustment (PGW Ex. 2, p. 4; N.T. 38).
18 On April 23, 2009 a credit adjustment was made to the Complainant’s account (PGW Ex. 2, p. 4).
            19.
The adjustment lowered the make-up bill to $3,666.95 as of April 23, 2009 (PGW Ex. 2, p. 4).  


20.
The make-up bill was computed as follows:  




(a)  PGW calculated Complainant’s gas usage from June 18, 2001 (the date the meter was installed) to February 23, 2009 (the date the faulty readings were discovered) (N.T. 48).




(b)  For that period, Complainant should have been billed $7,566.73 (N.T. 48).




(c)  PGW then applied a “four year rule” i.e. from February 23, 2009 back to February 23, 2005 to calculate the recoverable underbilling (N.T. 41, 49).




(d)  Because of PGW’s use of the “four year rule”, it (PGW) calculated that it could not recover $3,899.78 in underbillings (N.T. 50).
(e)  PGW then subtracted $3,899.78 from $7,566.73 leaving 
$3,666.95 as the amount PGW could bill Complainant for the four 
year period from February 23, 2005 to February 23, 2009 (N.T. 50-52; PGW Exh. No. 2).



21.
PGW also performed a gas usage analysis to confirm the fact that the AMR was under-reading gas usage (N.T. 54; PGW Ex. No. 4).  



22.
PGW Ex. No. 4 is a gas usage analysis of the average usage at Complainant’s property (N.T. 54-55) and generally consists of the usage from the AMR meter installation date to the last AMR reading at the property.  This shows an average use of 5 cubic feet per degree day (N.T. 55).  



23.
A degree day is an index of energy consumption for heating; i.e., every degree that the temperature dips below 65º would be one degree day (N.T. 55).



24.
Utilizing the manual reading index, the Complainant used 16.2 cubic feet per degree day during the underbilled period (N.T. 57).



25.
Since the meter was reprogrammed, Complainant’s average consumption has been 14.3 cubic feet per degree day (N.T. 57) which confirms that the pre-reprogrammed AMR was only measuring half of the gas being used (N.T. 57).

26.
On April 27, 2009, Complainant filed an informal Complaint with the PUC (N.T. 39) and on March 23, 2010 the Bureau of Consumer Services issued a decision (Case No. 2526393) finding that due to the error in meter registration, PGW could render a make-up bill for the uncollected amount; that Complainant was entitled to a reduction of $765.36 in the make-up bill because of PGW’s failure to obtain actual meter readings resulting in Complainant’s inability to judiciously manage gas consumption and exercise conservation measures; and that beginning in April 2010 Complainant should pay a special budget of $199/month consisting of $135 based on monthly usage and $64 towards the account balance (PGW Ex. 5, N.T. 58).  


27.
Complainant filed an appeal of the BCS decision on April 23, 2010 (PGW Ex No. 1, p. 4).  
DISCUSSION



In this matter, Complainant asserts that she has been overcharged by PGW for gas consumption at her home.  PGW responds that there were no overcharges, but that 

Complainant’s automatic AMR meter reading device was underreporting gas usage when compared with actual physical manual readings taken from the meter.


By way of further explanation, Complainant’s meter can be read in two ways:  (a) an AMR device remotely sends gas usage readings to a passing van which collects the information from which monthly bills to the consumer (Complainant in this case) are generated; and (b) actual physical manual readings taken from the meter itself (N.T. 38, 40-41).


In the case at bar, PGW contends that the AMR remote readings were recording only half of the gas usage while the manual reading was recording accurately (N.T. 40-41).  PGW further asserts that upon discovery of the discrepancy, it (PGW) rebilled Complainant for a four (4) year period to make up for a portion of the underbilled usage.  


Thus, this matter involves determination of whether there were underbillings; PGW’s authority to rebill for underbilled usage; the correctness of any amount rebilled; and any other pertinent and relevant circumstances.



The uncontroverted facts of record convincingly demonstrate that in January 2009 PGW technicians, after servicing Complainant’s house heater, discovered that her automatic gas meter reading device (AMR) was remotely reporting only one-half of her actual gas usage to a PGW passing van which collected this information from which Complainant’s monthly gas bills were generated.  The determination that the AMR was incorrectly reporting only one-half of actual gas usage was verified when actual physical manual readings were taken directly from the meter itself.  (Findings of Fact No’s 4 through 10).


The evidence of record also demonstrates that after this meter-reading discrepancy was discovered, the matter was referred to PGW’s meter shop which determined that the automatic AMR reader was incorrectly set at a one-foot drive while the manual physical reader was correctly set at a two-point drive which resulted in Complainant being billed (via the automated AMR device) at one-half her actual gas consumption (Findings of Fact No’s 11 through 15).



To confirm PGW’s conclusion that Complainant’s AMR was reporting only one-half of the actual gas usage, PGW also performed a gas usage analysis to determine Complainant’s average usage.  This analysis consisted of computing the usage as measured by the AMR from its installation date to the final AMR reading.  The analysis disclosed an average usage of only 5 cubic feet per degree day (N.T. 54-55)



Utilizing the actual manual reading index, Complainant’s average gas usage was 16.2 cubic feet per degree day during the underbilled period (N.T. 57).  Finally, since the meter was reprogrammed (February 24, 2009), Complainant’s average usage was 14.3 cubic feet per degree day (N.T. 57).  A comparison of pre-programmed AMR reported average usage with both the pre-programmed and post-programmed actual manually read readings clearly demonstrates that the AMR reported readings were consistently under-reporting Complainant’s actual gas usage.


Applicable case law, hereinafter more fully discussed, supports the conclusion that inasmuch as Complainant did purchase and use the gas supplied by PGW, it (PGW) is entitled to be paid for gas actually used.  Roderick Berry v. Philadelphia Gas Works, F-01184412 (Order adopted and entered April 15, 2004); 2004 Pa. PUC LEXIS 27.  


The next matter to be determined is the correctness of the amount which PGW rebilled Complainant.  The recalculation started from June 18, 2001, the date the meter was installed, to February 23, 2009 when the faulty meter registration was discovered (N.T. 41, 48, 49).  For this period, Complainant should have been billed $7,566.73.  However, based upon applicable law, PGW then applied a “four year rule”, i.e. from February 23, 2009 back to February 23, 2005 to calculate the collectible underbilling (N.T. 4, 49).


The authority for PGW’s use of a “four year rule” is discussed in Roderick Berry v. Philadelphia Gas Works, supra, wherein the Commission stated, inter alia, 




We also must address the appropriate period for the make-up

bill if any is found to be warranted.  The ALJ found that pursuant to Section 3314(a) 

of the Code, 66 Pa. C.S. § 3314(a), the Commission’s statute of limitations is three (3) years from the date at which liability arose.  (I.D. at 5).  However, that is not the proper time frame for make-up billing.  In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990), (Angie’s Bar) we stated the following on the issue of make-up billing generally:




Section 1312 of the Public Utility Code permits ratepayers
to seek rate refunds when certain findings are made, up to a 




four-year past period measured from the date that the improper




billing was discovered.  Parity and equity warrant that a utility

   


should likewise be limited to a four-year past period for 



recoupment of under billings…Accordingly, we shall limit 

backbillings to a four-year period in cases where the customer

has no culpability, and as such, Duquesne, in this proceeding, 

is permitted to backbill the Complainant for estimated unmetered

usage for the period of April 10, 1982 to May 28, 1986.

72 Pa. PUC 217; 1990 Pa. PUC LEXIS 12-13.  (Emphasis added).  (Footnote omitted).
Prior Commission decisions provide for a four year period for make-up bills where the customer has not been involved with theft of service or other culpable acts leading to the under billing.  The record clearly indicated that the Complainant is not responsible for the under billing here.  Accordingly, we limit the billing and usage inquiry on remand to the four-year period from June 11, 1998 to June 11, 2002.  We reiterate that the state of the record at this point does not support a finding that a make-up bill is warranted in this instance.  We also note that since any potential make-up bill would have been accrued over a four year period, any payback period warranted by the record should also be limited to four years.



Thus, PGW’s use of the “four-year rule” was appropriate.  The actual calculation was computed as follows:

1.   PGW calculated Complainant’s actual usage from June 18, 2001
(the date the meter was installed) to February 23, 2009 (the date the 
faulty readings were discovered) and determined the Complainant 
should have been billed $7,566.73 for the entire period.

2.   PGW then applied the “four-year rule” above discussed, i.e. from 
February 23, 2009 back to February 23, 2005 and determined that it 
(PGW) could not recapture $3,899.78 in underbillings.

3.   PGW then subtracted this amount ($3,899.78) from $7,566.73 
leaving $3,666.95 as the amount to be billed to Complainant for the 
four year period from February 23, 2005 to February 23, 2009 (PGW 
Exh. No. 2, p 5; N.T. 41, 48-52).
For all of the foregoing reasons, PGW’s calculated $3,666.95 is the correct amount which it is entitled to bill Complainant, utilizing the aforesaid four-year rule

However, this does not entirely dispose of the matter inasmuch as the Bureau of Consumer Services (BCS) ordered PGW to further reduce Complainant’s bill by an amount of $765.36 (BCS Case No. 2526393).  PGW has complied and did not raise any objection to this requirement.  The Administrative Law Judge agrees with the BCS determination that Complainant is entitled to this additional credit because she was unable to judiciously manage her gas consumption and exercise conservation measures by reason of PGW’s inaccurate AMR setting, and its failure to confirm the AMR remote readings by obtaining actual meter readings for an extended period of time.  
For all of the foregoing reasons, the additional credit of $765.36 (already applied to the Complainant’s account) will be sustained.  In all other respects, the Complaint will be denied and dismissed.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and subject matter in this proceeding.
2. Backbilling by a utility, for estimated unmetered usage is limited to a four-year period in cases where the customer has no culpability.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, April 15, 2004; Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. PUC LEXIS 4 (1990).
ORDER

THEREFORE; 
IT IS ORDERED:

1. That the Complaint of Nona Lewis against Philadelphia Gas Works at Docket No. F-2010-2171442 is hereby dismissed.

2. That this matter be marked closed.

	Date:
	November 24, 2010
	
	

	
	
	
	Herbert Smolen
Administrative Law Judge


� A degree day is an index of energy consumption for heating; i.e. every degree that the temperature falls below 65º constitutes one degree day (N.T. 55).
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