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HISTORY OF THE PROCEEDING



On June 1, 2010, PPL Electric Utilities Corporation (PPL or Company) filed its Universal Service and Energy Conservation Plan pursuant to 52 Pa. Code §§ 54.71-54.78.  On July 12, 2010, Eric Joseph Epstein filed a Petition to Intervene, and on July 13, 2010, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene.  On July 29, 2010, the Office of Consumer Advocate (OCA) filed a Notice of Intervention.  



By Order entered September 24, 2010, the Commission granted the two petitions to intervene and assigned the matter to the Office of Administrative Law Judge for hearing and issuance of a recommended decision.  



On October 4, 2010, a Notice of Initial Prehearing Conference was issued which set the prehearing conference for Friday, October 29, 2010 and assigned the matter to me. 



On October 6, 2010, a Notice of Appearance was filed for the Company counsel.  


Petitions to intervene were filed by the Commission on Economic Opportunity (CEO), October 22, 2010; PP&L Industrial Customer Alliance (PPLICA), October 25, 2010; and Pennsylvania Communities Organizing for Change (PCOC), October 24, 2010.  



Prehearing memos were filed by CEO; SEF; Mr. Epstein; OTS; OCA; PPLICA; and PCOC.  



The prehearing conference was held as scheduled, with Mr. Epstein and the following counsel in attendance:  David B. MacGregor, Esq., Anthony D. Kanagy, Esq., and Paul E. Russell, Esq., for the Company; Todd S. Stewart, Esq., for SEF; Richard A. Kanaskie, Esq., for OTS; Shelby A. Linton-Keddie, Esq., for PPLICA; Julie George, Esq., and Harry Geller, Esq., for PCOC; and Aron Beatty, Esq., for OCA.  



PPLICA and CEO petitions to intervene were granted as unopposed.  



PCOC’s petition to intervene was challenged by the Company due to lack of inclusion of necessary information, such as a description of the type of organization, whether or not the organization is a customer, whether members are customers, identification of members, and whether the verification was signed by someone in PCOC.  Counsel for PCOC indicated that the information could be obtained and submitted within a week.  The Scheduling Order, issued October 29, 2010, directed PCOC to submit the information within a week, and the Company was given an additional week to respond to the new information: 


2.
That the Pennsylvania Communities Organizing for Change shall file and serve upon all parties of record on or before Friday, November 5, 2010 supplemental information to its Petition to Intervene regarding the type of organization it is, whether it is a customer of PPL Electric Utilities Corporation, its membership and whether its members are customers of PPL Electric Utilities Corporation, and the relationship between the signatory to its verification and the Pennsylvania Communities Organizing for Change.


3.
That parties of record other than Pennsylvania Communities Organizing for Change shall file any response to the submission filed pursuant to Ordering Paragraph 2 on or before November 12, 2010.



On November 5, 2010, PCOC filed an Amended Petition to Intervene, and on November 12, 2010, PPL Electric files its Answer in opposition.  


On December 2, 2010, PCOC filed a document entitled Additional Amendment and Supplemental Matter in Response to the Answer of PPL Electric Utilities to the Amended Petition to Intervene of Pennsylvania Communities Organizing for Change d/b/a Action United (PCOC), and OCA filed a Response to PPL Electric’s Answer in Opposition to the Amended Petition to Intervene of the Pennsylvania Communities Organization for Change.


This Initial Decision denies the intervention of the PCOC for lack of standing.  No additional pleadings are necessary even though the PCOC Additional Amendment and Supplemental Matter would appear to trigger an additional response period.  The denial is based on the corporate status of the PCOC at the date of the filing of the original petition, which is a fact that will not change in future pleadings.  In addition, the PCOC has now had two chances to file an amended petition, thus stretching the initial pleading to where it may interfere with the litigation schedule.  The identification of the parties is a basic requirement for litigation, and certainty is necessary for the litigation to proceed fairly.  
FINDINGS OF FACT



1.
On June 1, 2010, PPL Electric Utilities Corporation (PPL or Company) filed its Universal Service and Energy Conservation Plan pursuant to 52 Pa. Code §§ 54.71‑54.78.  



2.
On July 12, 2010, Eric Joseph Epstein filed a Petition to Intervene, and on July 13, 2010, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene.  



3.
On July 29, 2010, the Office of Consumer Advocate (OCA) filed a Notice of Intervention.  



4.
By Order entered September 24, 2010, the Commission granted the two petitions to intervene and assigned the matter to the Office of Administrative Law Judge for hearing and issuance of a recommended decision.  



5.
On October 4, 2010, a Notice of Initial Prehearing Conference was issued which set the prehearing conference for Friday, October 29, 2010 and assigned the matter to me. 



6.
Petitions to intervene were filed by the Commission on Economic Opportunity (CEO), October 22, 2010; PP&L Industrial Customer Alliance (PPLICA), October 25, 2010; and Pennsylvania Communities Organizing for Change (PCOC), October 24, 2010.  



7.
The prehearing conference was held as scheduled.  



8.
PPLICA and CEO petitions to intervene were granted as unopposed.  



9.
PCOC’s petition to intervene was challenged by the Company due to lack of inclusion of necessary information, such as a description of the type of organization, whether or not the organization is a customer, whether members are customers, identification of members, and whether the verification was signed by someone in PCOC.  



10.
Counsel for PCOC indicated that the information could be obtained and submitted within a week. 



11.
The Scheduling Order, issued October 29, 2010, directed PCOC to submit the information within a week, and the Company was given an additional week to respond to the new information: 


2.
That the Pennsylvania Communities Organizing for Change shall file and serve upon all parties of record on or before Friday, November 5, 2010 supplemental information to its Petition to Intervene regarding the type of organization it is, whether it is a customer of PPL Electric Utilities Corporation, its membership and whether its members are customers of PPL Electric Utilities Corporation, and the relationship between the signatory to its verification and the Pennsylvania Communities Organizing for Change.


3.
That parties of record other than Pennsylvania Communities Organizing for Change shall file any response to the submission filed pursuant to Ordering Paragraph 2 on or before November 12, 2010.



12.
On November 5, 2010, PCOC filed an Amended Petition to Intervene.



13.
On November 12, 2010, PPL Electric filed it Answer in opposition.  



14.
On December 2, 2010, OCA filed its Response to PPL Electric’s Answer in Opposition to the Amended Petition to Intervene of the PCOC.



15.
On December 2, 2010, PCOC filed an Additional Amendment and Supplemental Matter in Response to the Answer of PPL Electric Utilities to the Amended Petition to Intervene of Pennsylvania Communities Organizing for Change d/b/a/ Action United. 

DISCUSSION



PCOC filed its Petition to Intervene on October 24, 2010, to which PPL Electric stated its opposition at the prehearing conference, citing inadequate information to support intervention, including no description of the type or organization, whether or not the organization is a customer, whether members are customers, identification of members, and whether the verification was signed by someone in PCOC.  Counsel was given a week to compile the requested information, and PPL Electric was given an additional week to file any response.  



On November 5, 2010, PCOC filed an Amended Petition to Intervene which changed the identity of the intervening organization from PCOC to “PCOC d/b/a Action United Inc.” and provided the following information, among other things not pertinent to this analysis:
7.
The Petitioner, PCOC, is a not-for-profit membership-based advocacy organization incorporated in Pennsylvania.  Its application for 501(c)(4) classification is pending.  PCOC’s mission is to advocate on behalf of low and lower income persons on numerous consumer issues, including access to and affordability of utility service.

8.
PCOC is a statewide organization.  PCOC does not have an office in PPL territory.  Many PCOC members reside within PPL’s service territory and are customers of the company
; they rely on the company for their electricity, including heating and cooling needs, and will be affected by the issues presented in this proceeding.  In particular, they participate in or are potentially eligible to participate in and receive the benefits of PPL’s Universal Service and Energy Conservation programs.  The interests of these individuals will be affected directly by the issues addressed in this proceeding.  They therefore have a direct, immediate, substantial, and distinct interest in this proceeding.
9.
PCOC seeks to intervene in this proceeding to ensure the interests of its members are heard and safeguarded.  No other active party in this proceeding exclusively represents the unique and particular interests of low-income consumers.  As such, the interests of PCOC low-income members are not adequately represented despite the fact that PCOC members will be bound by the Commission’s decision.  PCOC’s intervention in this proceeding will remedy this situation and ensure that the unique and particular interests of low-income consumers are adequately represented.

PCOC Amended Petition, ¶¶ 7, 8 and 9.



The verifications on both the original Petition to Intervene and the Amended Petition to Intervene were signed by Craig Robbins, Executive Director.  The original Petition lists the intervening organization as Action United, and the Amended Petition lists it as Pennsylvania Commission Organizing for Change, d/b/a Action United, Inc. 


PPL’s Answer states that PCOC: (1)  has failed to comply with Commission regulations regarding intervention; (2) has failed to comply with the requirements of the Second Prehearing Order as it has not provided a list of PCOC’s members and has not indicated which of its members are customers of PPL Electric; and, (3) lacks standing to intervene in this proceeding.  Instead, PCOC identified four members who are customers of PPL Electric but fails to indicate whether they are low-income customers or that those members have authorized PCOC to represent their interest in this proceeding.  


PPL Electric states that it appears that there is no corporate entity “Action United, Inc.,” which appears as a fictitious name registered with the Pennsylvania Department of State, not a separate corporate entity.  PPL Electric Answer ¶6.



PPL Electric admits that PCOC is a non-profit domestic corporation operating and existing pursuant to the laws of the Commonwealth, although its claims that it has filed for 501(c)(4) status is not proven.  PPL Electric challenges whether PCOC’s mission is to advocate on behalf of low and lower income persons for the purpose of access to affordability of utility service:

Rather, PCOC’s mission statement provides that “Action United is a membership organization of low and moderate income Pennsylvanians working to build power through organizing communities to win changes on the issues that are important to them.”  A true and correct copy of the PCOC/Action United Mission Statement is attached hereto as Appendix C.  It is therefore denied that PCOC represents exclusively the interests of low and lower income citizens.  In addition, it does not appear that there is any income requirement for membership in PCOC.  Indeed, it appears that anyone can join PCOC regardless of income.

PPL Electric Answer ¶7.  


In fact, PCOC can either be a representational “membership-based organization,” i.e., an association, or it can be a corporation, which is a separate and distinct legal entity separate from its shareholder(s), in its own right.  It has chosen to be a corporation – a distinct legal entity with its own rights, responsibilities, and restrictions.  Therefore, PCOC must itself, as a corporation, have standing to intervene.
  


Corporations are different from trade associations.  Associations, particularly the trade associations commonly appearing before the Commission, exist for the purpose of furthering the interests of its members (e.g., ARIPPA, PPLICA, MEIUG, Pennsylvania Telephone Association, etc.).  Representational standing by trade organizations has long been recognized in Commission proceedings.
  Pa. Natural Gas Ass’n v. TW Phillips Gas & Oil Co., 1991 WL 474870, 75 Pa. P.U.R. 598 (Pa. PUC 1991); and Tripps Park Civic Ass’n. v. Pa. PUC, 415 A.2d 967, 970 (Pa. Cmwlth. Ct. 1980).  For an association, a showing that one or more of its members has a direct, immediate and substantial interest in the subject matter of the proceeding is sufficient to support a finding of standing.  See, e.g., Joint Application of Commonwealth Telephone Company, et al., To Dismiss Protest and Petition to Intervene of the Broadband Cable Association of Pennsylvania and RCN Corporation, Docket Nos. A-310800F0010; A‑311095F0005; A-311225F0003, 2007 Pa. PUC LEXIS 8 (order entered February 8, 2007).  See Pa. R.C.P. Rules 2151 through 2156 for definitions and rules regarding unincorporated associations, and Pa. R.C.P. Rules 2176 through 2179 for rules regarding corporations, including incorporated association, whose “members” are shareholders. 


Corporations have shareholders and an independent existence.  See, e.g., In the Matter of Pocono Heights – Highland Lake Estates v. Com. of Pennsylvania, Department of Environmental Resources, 1975 E.H.B. 261; 1975  Pa. Envirn. LEXIS 19 (August 12, 1975); cf Pa. PUC, et al. v. Pennsylvania Gas & Water, R-00943078 (January 11, 1995).  A basic tenet of American corporate law is that the corporation and its shareholders are distinct entities from each other.  Dole Food Co. v. Patrickson, 538 U.S. 468, 2003 U.S. LEXIS 3242 (U.S., April 22, 2003).  In other words, the standing of a shareholder, or member, to participate in a particular proceeding will not translate into standing of the corporation itself.  


As an entity independent of its representational capacity, a corporation must itself have standing to intervene in a proceeding.  While intervention is at the discretion of the Commission, the regulation reads:
§ 5.72.  Eligibility to intervene.

(a)
Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:


(1) 
A right conferred by statute of the United States or of the Commonwealth.


(2)
An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.


(3)
Another interest of such nature that participation of the petitioner may be in the public interest.

* * *

52 Pa. Code § 5.72(a).



The Commission interprets “interest” to be a substantial, immediate and direct interest, as interpreted by Pennsylvania appellate courts
:


A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question.  

George v. Pa. Publ. Util. Comm’n, 735 A.2d 1282 (Pa. Cmwlth. Ct. 1999), petition for allowance of appeal denied 563 Pa. 659, 758 A.2d 1202 (2000); see also Re: Equitable Gas Company, 76 Pa. P.U.C. 23 (1992).


PCOC admits that it has no office in PPL Electric’s service territory, and is not a customer of PPL Electric.  PCOC claims no interest other than that of those individuals which have “joined” and it states are its “members.”  The pleadings filed by PCOC indicate that its purpose is to represent the interests of low-income customers of utilities, and while the Commission encourages the participation of low-income customers, PCOC is not a low-income customer but is an independent legal entity with no ties to the PPL Electric service territory to justify a finding of standing.
  PCOC has failed to sustain its burden of proving its entitlement to standing to participate in this Commission proceeding. 


Having found that PCOC has no standing to participate in this case, the arguments made by the OCA in its Response to PPL Electric’s Answer in Opposition to the Amended Petition to Intervene of the PCOC are moot.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over this matter.



2.
Representational standing by trade organizations has long been recognized in Commission proceedings.  Pa. Natural Gas Ass’n v. TW Phillips Gas & Oil Co., 1991 WL 474870, 75 Pa. P.U.R. 598 (Pa. PUC 1991); and Tripps Park Civic Ass’n. v. Pa. PUC, 415 A.2d 967, 970 (Pa. Cmwlth. Ct. 1980).  



3.
For an association, a showing that one or more of its members has a direct, immediate and substantial interest in the subject matter of the proceeding is sufficient to support a finding of standing.


4.
Corporations have shareholders and an independent existence.  See, e.g., In the Matter of Pocono Heights – Highland Lake Estates v. Com. of Pennsylvania, Department of Environmental Resources, 1975 E.H.B. 261; 1975  Pa. Envirn. LEXIS 19 (August 12, 1975).  



5.
As an entity independent of its representational capacity, a corporation must itself have standing to intervene in a proceeding.  



6.
For intervention to be permitted, the petitioner has the burden of proving entitlement under the regulation.  52 Pa. Code § 5.72.



7.
The Commission interprets “interest” to be a substantial, immediate and direct interest, as interpreted by Pennsylvania appellate courts.



8.
A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question.  George v. Pa. Publ. Util. Comm’n, 735 A.2d 1282 (Pa. Cmwlth. Ct. 1999), petition for allowance of appeal denied 563 Pa. 659, 758 A.2d 1202 (2000); see also Re: Equitable Gas Company, 76 Pa. P.U.C. 23 (1992).


9.
Pennsylvania Communities Organizing for Change d/b/a Action United Inc. has not sustained its burden of showing that its interest is direct, substantial and immediate so as to justify intervention.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Amended Petition to Intervene filed by Pennsylvania Communities Organizing for Change d/b/a Action United Inc., is denied.

Dated: December 6, 2010



____________________________________








Susan D. Colwell








Administrative Law Judge
�	PCOC members who are PPL customers include:  Shirley A. Edmonds 1315 N. 14th St., Harrisburg, PA 17103; John Hairston 3223 N. 6th St., Harrisburg, PA 17110; Brenda H. Fisher 341 Emerald St., Harrisburg, PA 17110; and Helena M. Johnson 116 N. Summit St., Harrisburg, PA 17103.  These PCOC members have permitted their identification in this proceeding and are representative of a larger segment of PCOC members who are PPL customers and will be affected by this proceeding. 


�	While standing is waivable, here it has been challenged and must withstand legal review.  It does not. 





�	Representational standing is the ability to initiate and prosecute an action before the Commission on behalf of others.  


�	The seminal case is William Penn Parking Garage v. City of Pittsburgh, 464 pa. 168, 192, 346 A.2d 269, 281 (1975).


� 	The low-income customers listed as members would have had standing to intervene, had they petitioned timely, and their representation could be by the attorneys representing PCOC to accomplish the same result as sought here.  However, they cannot be represented by a corporation which itself lacks standing.  





2

