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Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 11, 2010, Tyrone Thomas (“Thomas” or “Complainant”) filed a formal complaint against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that he would like the bills for account numbers 000323312321, 000292085092 and 00076131421 to be dissolved because he did not have gas service in his name; that the property has been vacant for the last 10 years; that if the Respondent provided gas service to anyone, it was without his knowledge or permission; and that the Respondent stated that $7,552.77 is due. 



On February 1, 2010, the Respondent, through its counsel, filed Preliminary Objections pursuant to 52 Pa. Code § 5.101(a)(3) on the grounds that there is insufficient specificity of a pleading.  The Respondent averred that the account numbers listed in the complaint relate to 2101 N. Wanamaker Street in Philadelphia.  The Respondent stated that the Complainant only listed his mailing address on West Thompson Street in the complaint.  The Respondent averred that the Complainant, Tyrone Thomas, is not the customer of record for any gas account at the service address and that the owner of the property is listed as Gertrude Payne.  Therefore, the Respondent denied that the Complainant can represent Ms. Payne or any gas user in this contested proceeding.  The Respondent also stated that it is unable to draft a meaningful answer due to the lack of specificity in the complaint.  



On February 4, 2010, the Complainant submitted a new deed recorded on January 8, 2010, which indicated that he was the new owner of 2101 North Wanamaker Street. 



By Prehearing Order dated October 29, 2010, the undersigned ordered the Complainant to send the presiding officer and the Respondent’s counsel a bill from the Respondent addressed to him or other evidence that he is responsible for paying $7,552.77 to the Respondent.  The Complainant was required to respond by November 15, 2010.



The record in this case consists of a complaint, the Respondent’s Preliminary Objections, the Complainant’s Response to the Preliminary Objections and the Prehearing Order dated October 29, 2010.  

DISCUSSION



The Respondent filed Preliminary Objections on February 1, 2010.  The Respondent averred that the account numbers listed in the complaint relate to 2101 N. Wanamaker Street in Philadelphia.  The Complainant listed his mailing address on West Thompson Street in the complaint and did not complete the section that allows you to list the service address if it differs from your mailing address.  The Respondent averred that the Complainant, Tyrone Thomas, was not the customer of record for any gas account at the service address and that the owner of the property was listed as Gertrude Payne.  Therefore, the Respondent denied that the Complainant can represent Ms. Payne or any gas user in this contested proceeding.  The Respondent stated that it was unable to draft a meaningful answer due to the lack of specificity in the complaint.  



Since the Complainant submitted a deed indicating that he became the owner of the service address three days before the complaint was filed, the undersigned issued an Order directing the Complainant to provide evidence that he was responsible for the bill.  The Complainant did not respond.  In that Order, the undersigned explained that the hearing would be cancelled if the Complainant did not comply with the Order.


The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  In ruling on the preliminary objections, the Commission may not rely on the moving party's factual assertions, but must accept as true all well-pleaded, material facts of the non-moving party, as well as any inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. The Bell Telephone Co. of PA, 551 A.2d 602 (Pa. Cmwlth. 1988).  The preliminary objections may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).
§ 5.101. Preliminary objections.

(a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

   (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 

   (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 

   (3)  Insufficient specificity of a pleading. 

   (4)  Legal insufficiency of a pleading. 

   (5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 

   (6)  Pendency of a prior proceeding or agreement for alternative dispute resolution. 

…
(e)  Preliminary objection regarding insufficient specificity. 

   (1)  If a preliminary objection regarding insufficient specificity in a pleading is filed, an answer is not required until further directed by the presiding officer or the Commission. 

   (2)  When an amended pleading is filed in response to a preliminary objection alleging insufficient specificity in a pleading, the preliminary motion will be deemed to be moot in accordance with § 5.91 (relating to amendment of pleadings generally). 



In the instant case, the Complainant is requesting that the $7,552.77 balance for bills related to three accounts be eliminated.  After the preliminary objections were filed, the Complainant did not file an amended pleading in accordance 52 Pa. Code § 5.101(e)(2).  Although the Complainant submitted a copy of the deed recorded on January 8, 2010, he did not respond to the undersigned’s order requiring him to send a bill from the Respondent addressed to him or other evidence that he is responsible for paying $7,552.77 to the Respondent.  By Order dated October 29, 2010, the Complainant was required to submit this information by November 15, 2010.  Therefore, the Complainant has failed to show that he was a customer at the service address when the bill accrued or that he has been asked to pay said bill.  Consequently, the Respondent is correct that the complaint lacks specificity.  Consequently, the Complainant has not shown why he has standing to bring this complaint.  


The Respondent, the moving party, prevails as a matter of law since the Complainant has not cured the deficiencies in the complaint and has failed to show that he is responsible for paying the bill or that he was a customer at the service address.  Accordingly, the Respondent's Preliminary Objection is granted.  


The question of whether a hearing should be held needs to be addressed.  The applicable law is found in Section 703 of the Public Utility Code, 66 Pa.C. S. § 703, which reads as follows:

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Complainant has not filed a specific complaint that shows that he is entitled to relief, a hearing is not in the public interest.  Consequently, the complaint is dismissed pursuant to 66 Pa.C. S. § 703(b) without a hearing.



Accordingly, the complaint filed by Tyrone Thomas is dismissed in its entirety.  The hearing scheduled for Wednesday, November 24, 2010, at 10:00 a.m. is cancelled.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the parties can file preliminary objections in accordance with the Commission’s regulations.  52 Pa. Code § 5.101.



3.
The complaint lacks specificity.  52 Pa. Code § 5.101(a) (3).


4.
That preliminary objections may be granted if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).



5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C. S. § 703(b).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Tyrone Thomas against the Philadelphia Gas Works at Docket No. C-2010-2151886 is dismissed.



2.
That the Preliminary Objection filed by the Philadelphia Gas Works is granted.



3.
That the hearing in this matter is cancelled.



4.
That the record in this case is marked closed.

Date:
November 18, 2010









Cynthia Williams Fordham



Administrative Law Judge
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