BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Paul Smith					:
						:
	v.					:			C-2010-2203000
						:
National Fuel Gas Distribution Company	:



ORDER DENYING PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING


		On October 4, 2010, Paul Smith (Complainant) filed a formal Complaint against National Fuel Gas Distribution Company (NFG or Respondent) alleging that the balance transferred to his account from a prior account of his wife should be assigned to his wife’s ex-husband, in full or in part, due to the circumstances surrounding the situation.  The amount is causing economic hardship to his family, including termination notices from NFG.

		NFG was served with the Complaint on October 7, 2010 and filed its Answer & New Matter and Preliminary Objections (POs) on October 25, 2010.  The Answer denies incorrect charges or uncooperative behavior from the Respondent.  The New Matter avers that the Complaint raises the same issues as in Complainant’s action at Bureau of Consumer Services (BCS) No. 2638720 and claims the affirmative defense of res judicata.  

		The Preliminary Objections outline dates on which Complainant filed informal complaints with the Commission’s BCS and the contents of the informals, avers that the filing of the formal Complaint was not timely and therefore, the BCS decision is a final Commission order which prevents the Commission from considering the formal Complaint regarding the same subject matter.  The POs seek dismissal of the Complaint.

		The time for filing a response has passed, and the POs are ready for decision.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   

		The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
* * *
52 Pa. Code § 5.101(a).  

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  

		Therefore, it is only the facts in the Complaint which can be presumed to be true in order to determine whether recovery is possible.  The Complaint alleges that NFG should have placed the balance from a previous account, in full or in part, on another customer’s bill, not his.  He states that his is a low income family and this balance transfer has placed a serious burden on his family, and that he is subject to repeated termination notices because of it.  

		NFG states that this claim has already been adjudicated and is barred by res judicata, and therefore, this Complaint fails to state a claim upon which relief can be granted.  52 Pa. Code § 5.101(a)(4).  PECO bases its argument on the BCS decision in BCS No. 2712919, which was issued on August 14, 2010 and not timely appealed.  

		Well-established rules of law do not permit the re-litigation of those issues which have already been the subject of full and fair litigation: 

		ALJ John Corbett quotes the following cases:

	“Res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471, 476, 646 A.2d 1192 (1994).  (Emphasis added.)  Indeed, the doctrines of res judicata and collateral estoppel apply to cases before the Commission.  The commission summarized these doctrines in O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992) as follows:

	The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983)

	Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issues decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom the pleas is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983). 

	Besides the doctrines of res judicata and collateral estoppel, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that:

	Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

	This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.
Jordan v. The United Telephone Company of Pennsylvania, 1995 Pa. PUC LEXIS 158 (Initial Decision dated December 22, 1995).
	
		This matter fails to satisfy this test because an informal case before the Commission’s BCS is not a court of competent jurisdiction.  Under res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered." Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 A.2d 259 (1946).; Jane A. Suprick and Ransom Township v. Commonwealth Telephone Company, Docket Nos. C-00903161; C-00903197, (January 25, 1995), 1995 Pa. PUC LEXIS 15.


[bookmark: 7387-]The modern principle of claim preclusion is that a final, valid judgment on the merits by a court of competent jurisdiction precludes any future suit or action between the parties or their privies on the same cause of action. The "fundamental principle" underlying the rule of claim preclusion is that a judgement should be "conclusive as between the parties and their privies in respect to every fact which properly could have been considered in reaching the determination and in respect to all points of law relating directly to the cause of action and affecting the subject matter before the court." Claim preclusion applies not only to matters which were actually litigated, but also to matters which should have been litigated at the first proceeding if they were part of the same cause of action.
 
Hebden v. Workmen's Compensation Appeal Board (Bethenergy Mines), 142 Pa. Cmwlth. 176, 187, 597 A.2d 182, 187 (1991) (citations omitted). 

Equitable Small Transportation Intervenors v. Equitable Gas Company, Docket No. C-00935435, (July 18, 1994) 1994 Pa. PUC LEXIS 69.






		The procedures used by the BCS do not meet the test for “litigated and adjudicated finally in a court of competent jurisdiction,” because they do not provide the protections and due process of litigation.  The parties are not sworn, they do not face each other in a hearing room and cannot explore their claims through discovery and cross-examination.  The BCS informal decision is not a “Commission order” within the meaning of Section 316 of the Public Utility Code and the case law regarding res judicata and claim preclusion.  

		While the Commission recognizes the BCS informal decision as a “commission payment agreement” when a payment arrangement is sought within the confines of Chapter 14, and requires a timely “appeal” by the filing of a formal complaint, the situation is very different.  Chapter 14 provides extremely limited circumstances for Commission action at all when a payment agreement is sought:  one per customer per arrearage amount, to be paid over no more than a statutorily-specified number of months.  66 Pa. C.S. § 1405.  This type of pro forma decision removes Commission discretion and is very different from decisions regarding any other subject matter, which are entitled to full litigation because of the variety of possible results. 

		The question here is whether the balance from a prior account was properly applied to the account of the Complainant.  The POs will be denied and the matter scheduled for an evidentiary hearing.  Complainant is warned that he has the burden of proving that the Respondent’s actions were legally incorrect.



ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by the National Fuel Gas Distribution Company in the case captioned Paul Smith v. National Fuel Gas Distribution Company, Docket No. C-2010-2203000, are denied.

		2.	That the case captioned Paul Smith v. National Fuel Gas Distribution Company, Docket No. C-2010-2203000, be set for hearing.

		
Dated:	December 15, 2010					____________________________
								Susan D. Colwell
								Administrative Law Judge
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ATTORNEY CHRISTOPHER M TREJCHEL
NATIONAL FUEL GAS DISTRIBUTION CORPORATION
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