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HISTORY OF THE PROCEEDINGS


On August 28, 2008, PPL Electric Utilities Corporation (PPL Electric) filed a petition (Petition) with the Pennsylvania Public Utility Commission (Commission) seeking approval of a default service program and procurement plan (DSP) for the period January 1, 20011 through May 31, 2014.  The purpose of the plan is to establish the terms and conditions under which PPL Electric will acquire and supply default service, including competitive procurement of Provider of Last Resort (POLR) supply and related alternative energy credits; rate design; an explanation of Regional Transmission Organization (RTO) compliance and consistency; and a contingency plan.  The Petition and attachments were served on a lengthy list of entities and utility counsel.



Following litigation, the parties came to a full settlement of all issues but two, which were fully litigated and subject to a Commission decision, entered June 30, 2009.  On July 1, 2009, PPL filed its compliance tariff which satisfied the directive in the Commission’s June 30, 2009 Opinion and Order.  



This is PPL’s third petition to amend the Settlement.  The first amendment, approved by Commission Order entered December 28, 2009, removed the debt rating requirement of Article 4.1.1(3).  This was intended to increase the number of solar alternative energy credits (SREC) competitive bids submitted by small, non-rated entities that would not otherwise qualify to bid.  The second was approved by Commission order entered June 24, 2010, and permitted the reinstatement of an Auction Revenue Rights (ARR) allocation in a manner consistent with the Competitive Bridge Plan SMA permitting PPL to proportionally assign the ARRs to participating wholesale suppliers.  



On May 18, 2010, PPL filed this petition requesting that the Commission amend the Settlement by modifying its procurement of SRECs.  The Petition was served on all parties to the original proceeding.  On June 7, 2010, the Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA) and the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) each filed an Answer to PPL’s Petition.  



By Order entered July 22, 2010, the Commission directed the Office of Administrative Law Judge to develop an evidentiary record and to prepare a recommended decision on an expedited basis.  



By Notice issued July 28, 2010, a prehearing conference on remand was scheduled for August 18, 2010.  Prehearing memos were submitted by PPL, OCA, OSBA, SEF, Mr. Epstein and Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (Constellation).  Petitions to intervene were filed by Exelon Generation Company, LLC, and the Solar Alliance.  These petitions are addressed in a separate order.



The prehearing conference was held as scheduled, and the following were present:  PPL, OCA, OSBA, SEF, Mr. Epstein, Constellation, PP&L Industrial Customer Alliance (PPLICA), and Solar Alliance.  The parties agreed upon a schedule which was adopted in the scheduling order issued August 19, 2010.  



On October 13, 2010, counsel for PPL Electric contacted me and stated that the parties had reached a settlement in principle, with one reserved issue, and asked for the following:  (1) cancellation of the due date for the filing of direct testimony of parties other than the Company; (2) rescheduling of direct testimony due date for all parties for the reserved issue; (3) making the rebuttal due date for all parties set for November 1st; and (4) cancellation of the November 3, 2010 hearing date in favor of November 4, 2010.  The request was granted by Amended Scheduling Order issued October 13, 2010.  


The hearing was held as scheduled on November 4, 2010.  PPL Electric submitted the testimony of Douglas R. Stinner through Statement 1, with Exhibits DRS 1-3; Statement 1-S; Statement 1-R, with Exhibits DRS-R1-R5; and the testimony of A. Joseph Cavicchi through Statement 2 with Exhibit AJC-1.  The SEF submitted Statement 1, direct testimony of John Costlow, and Exhibits 1-3.  All were admitted without objection.  


On November 16, 2010, the parties filed a Joint Petition for Partial Settlement (Joint Petition), signed by PPL Electric, OCA, OSBA, SEF, and the Solar Alliance.  Letters of non-opposition were filed by OTS, PPLICA and Constellation.  Mr. Epstein has indicated that he does not oppose the Joint Petition.  Statements in Support were filed by PPL Electric, OSBA, SEF, OCA, and the Solar Alliance.  


Also on November 16, 2010, Main Briefs were filed by PPL Electric and SEF.  Both filed Reply Briefs on November 23, 2010.  The record closed upon their receipt, and the matter is now ready for decision.

FINDINGS OF FACT



1.
PPL Electric is a jurisdictional public utility providing electric distribution, transmission, and supplier of last resort services to approximately 1.4 million customers in a service area that includes approximately 10,000 square miles covering all or portions of twenty-nine counties in eastern and central Pennsylvania.  


2.
Office of Consumer Advocate OCA is a statutorily created public advocate empowered to represent the interests of consumers before the Public Utility Commission pursuant to Act 161 of the General Assembly, as amended, 71 P.S. §§ 309-1 et seq.  OCA Complaint and Notice of Intervention.



3.
OTS is an office within the Commission charged with representing the public interest in matters involving utility rates.  



4.
OSBA is authorized to represent the interests of small business customers of utility services before the Commission pursuant to the provisions of the Small Business Advocate Act, Act 181 of 1988, 73 P.S. §§ 399.41-399.50.  OSBA Prehearing Memo at 1.



5.
SEF is a Pennsylvania corporation established at the conclusion of PPL Electric’s restructuring proceeding and pursuant to the terms of the joint settlement filed in that proceeding.  Its mission is to promote and invest in energy efficiency, renewable energy and energy conservation in order to provide opportunities and benefits for PPL Electric’s ratepayers.  



6.
Commission on Economic Opportunity is a not-for-profit corporation organized and existing under the laws of Pennsylvania with the purpose of advocating for the low income population of Luzerne County through counseling, advice, payment assistance and energy conservation measures.  



7.
Eric Joseph Epstein is a residential customer of PPL Electric with a history of intervention in PPL Electric’s cases before the Commission.  



8.
The Solar Alliance is a solar industry trade association representing approximately thirty companies involved in manufacturing solar photovoltaic equipment, developing solar photovoltaic projects and conducting solar business in Pennsylvania and nationally.  Solar Alliance Petition to Intervene ¶4.


9.
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. are electric generation suppliers licensed in the Commonwealth of Pennsylvania.


10.
On December 10, 2009, the Commission issued a proposed policy statement with the intent to further facilitate the development of new solar projects in Pennsylvania.  The final policy statement was adopted and entered September 16, 2010.  Policy Statement in Support of Solar Projects, M-2009-2140263, 40 Pa.B. 6157.  


11.
All issues save one were agreed to or not opposed by the parties to the case.

The following paragraphs are taken directly from the Joint Petition for Partial Settlement:
III. settlement

12. The Joint Petitioners agree that PPL Electric’s request to amend its current DSP Plan to permit the Company to procure a portion of its SRECs required under the Alternative Energy Portfolio Standards Act over a long term delivery period is approved, as described in the Solar Petition and subject to the following terms and conditions:  

(a) The Company shall use the RFP process, as described in its Solar Petition, to purchase long-term SRECs to meet the SREC requirements of residential customers based upon the purchase of 3,000 SRECs per year, resulting in target quantities of 27,000 SRECs for Solicitation 1 (a delivery period of 9 years), 24,000 SRECs for Solicitation 2 (a delivery period of 8 years), and 21,000 SRECs for Solicitation 3 (a delivery period of 7 years).  These represent initial target quantities that are subject to revision as provided in Section 2.3.2 of the SREC RFP Process and Rules.  The Small C&I and Large C&I procurements for SRECs approved in the DSP Plan Settlement shall remain unchanged.
(b) To reflect the terms and conditions of the Settlement, the Company shall adopt and implement the following, modified consistent with the terms of this Settlement:  (i) the SREC RFP Process and Rules, attached as Appendix A to the Petition; (ii) the SREC SMA, attached as Appendix B to the Petition; (iii) the Addendum to DSP Plan SMA, attached as Appendix C to the Petition; and (iv) the Revisions to Generation Supply Charge-1, attached as Appendix D to the Petition.
(c) The initial solicitation may be undertaken at any time, in the Company’s discretion, following Commission approval of the Settlement.

(d) All DSP Plan transaction confirmations entered into prior to implementation of this long-term SREC procurement process shall remain unchanged and obligations set forth therein, in amount and by customer class, shall continue.

(e) Following implementation of this long-term SREC procurement process, the Company shall issue an Addendum to the Default Service SMAs, in the form set forth in Appendix C, to be applicable to Transaction Confirmations issued subsequent to Commission approval of this Settlement.  Pursuant to the Addendum, “Exhibit B” to the SMA shall specify the Seller’s AEPS Obligation for each prospective solicitation.  A form of the modification to “Exhibit B” is attached hereto as Appendix F.  Initially, the Company intends to reduce the percentage obligation of SRECs under the Default Service SMA for procurements related to residential customers to one-half the statutorily required amounts.

13. In addition to the foregoing, the Joint Petitioners agree to the following:
(a) The independent RFP Manager will submit a confidential solar market benchmarking analysis to the Commission prior to each SREC bid closing date.  The RFP Manager will provide the solar market benchmarking analysis to OCA and PPL Electric (if they so desire), on a confidential basis, five days prior to the date that the analysis is submitted to the Commission.  OCA will have three (3) days to submit, on a confidential basis, any comments on the benchmarking analysis to PPL Electric and the RFP Manager.  The RFP Manager will retain the discretion to take into account or respond to the comments as it believes appropriate in preparation of its report to the Commission on the results of the SREC procurement.  The RFP Manager will append any comments submitted by OCA to its analysis submitted to the Commission.

(b) Bidders must have the ability to deliver, at a minimum, 3,000 SRECs over the contracted delivery period, and meet all other eligibility requirements to participate in these solicitations.

(c) PPL Electric will release the average weighted price of the winning bids no later than fourteen (14) calendar days after all executed transaction confirmations for a solicitation have been returned.  The average weighted price will be released regardless of the number of winning bidders, but the number of winning bidders will not be released.  

(d) In any given Compliance Period, a Seller must transfer SRECs into PPL Electric’s PJM Generation Attributes Tracking System (“GATS”) account in accordance with the following minimum supply schedule:

	
	Jun.
	Jul.
	Aug.
	Sept.
	Oct.
	Nov.
	Dec.
	Jan.
	Feb.
	Mar.
	Apr.
	May

	Percent Obligation
	10%
	10%
	10%
	9%
	9%
	6%
	6%
	6%
	6%
	9%
	9%
	10%


(e) Sellers may transfer excess credits, above the minimum monthly required percentage, but not to exceed 200% of the required monthly percentage.  Excess credits will be applied to future monthly obligations on a rolling basis.  The aggregate quantity of SRECs transferred may not exceed the annual obligation for a Compliance Period.  No credits may be transferred to PPL Electric in advance of a future Compliance Period.  Sellers will be paid for actual SRECs delivered.

(f) Article 2.3(c) of the SMA shall be revised to read as follows:

Within 70 days after the end of each calendar month during the Delivery Period, but not to exceed 50 days after the end of the Delivery Period per Article 2.3 (e), the Seller shall transfer SRECs into the Buyer’s GATS account(s) in an amount commensurate with Specified Amount provided by the Seller during said calendar month.

(g) Article 3.1 of the SREC SMA shall be revised to read as follows:

3.1
Recovery of SREC Costs.   Buyer’s obligations under this agreement are premised upon Buyer’s ability to recover all costs incurred by it under this Agreement from its retail customers in full on a current basis, as recognized by the AEPS Act.  In the event that the Buyer has previously filed for and received regulatory approval for the SREC procurement plan underlying this Agreement, and any subsequent Order of the Pennsylvania Public Utility Commission has the effect of suspending, limiting, or denying Buyer’s ability to recover fully such costs from its retail customers on a current basis, Buyer may exercise one of the following two options, but only after undertaking reasonable best efforts to challenge such action before the Pennsylvania Public Utility Commission: 


(1) terminate this Agreement upon 30 calendar days notice; or 


(2) elect to continue performing under the Agreement and pay the Seller only the costs for the SRECs which the Buyer is permitted to recover on a current basis from its retail customers.  However, if Buyer elects to reduce its payments under this Agreement to that which it is permitted to recover on a current basis from its retail customers as a result of an action of the Public Utility Commission, Seller may terminate this Agreement upon not less than 30 calendar days notice. 

(h) Article 12.3 of the SREC SMA shall be revised to read as follows:
Unsecured Credit. During the term of this Agreement, Buyer shall extend, solely with respect to the Performance Assurance set forth in Section 12.1 (Requirement for Performance Assurance), Unsecured Credit, as defined in Article 1 of this Agreement, to Seller in an amount initially determined on the Effective Date and redetermined each Business Day thereafter pursuant to this Section 12.3. 

For purposes of determining Unsecured Credit for Sellers with credit ratings, the relevant Unsecured Credit Limit for Aggregate Transactions shall not exceed the Unsecured Credit Limit listed in the following table that corresponds to Seller’s (or Seller’s Guarantor’s) lowest Credit Rating most recently published by S&P, Fitch and/or Moody’s. The relevant TNW Amount shall be calculated using the TNW Percentage listed in the following table that corresponds to Seller’s (or Seller’s Guarantor’s) lowest Credit Rating most recently published by S&P, Fitch and/or Moody’s.  

	CREDIT RATING
	

	S&P 
	
	Fitch 
	Moody’s 
	TNW Percentage 
	Unsecured Credit Limit

	A- or above 
	
	A- or above 
	A3 or above 
	5% 
	$75,000,000 

	BBB+ 
	
	BBB+ 
	Baa1 
	5% 
	$50,000,000 

	BBB 
	
	BBB 
	Baa2 
	5% 
	$35,000,000 

	BBB​-
	
	BBB-​
	Baa3 
	5% 
	$20,000,000 

	Below BBB-
	
	Below BBB-
	Below Baa3 
	5%
	$0


The Buyer also retains the discretion to extend Unsecured Credit to non-rated Sellers based on an evaluation of reasonable credit criteria, which shall at a minimum consist of a review of 3 (three) years of audited financial statements.

Pursuant to this Article 12 and Article 1, the analysis of Unsecured Credit will also include consideration of the Guaranty Agreement, if any, submitted by Seller in connection with this contract.

(i) In addition to the SREC RFP procurement amounts, additional amounts will be set aside for procurement, on a bilateral contract basis, from solar systems with a DC rating of 15 kW or less.  The form of bilateral contract shall be similar to the SREC SMA, revised to reflect the requirements set forth herein and to remove provisions not relevant to a bilateral procurement.  The set aside amount shall be equal to 1,000 SRECs for the 9-year term, 1,100 SRECs for the 8-year term and 1,600 SRECs for the 7-year term. 

(i) Solar systems with a DC rating of 15 kW or less that desire to participate in the set aside shall be required to contract with a solar aggregator, which shall in turn contract with PPL Electric.  The solar aggregator shall be required to certify that all credits are provided from solar systems installed on or after June 1, 2010.  A solar aggregator must demonstrate that it has a minimum of 100 SRECs from qualifying solar systems over the contracted delivery period to participate in the yearly set asides.

(ii) The price to be paid to solar aggregators under the set aside shall be equal to the average SREC price for the applicable SREC RFP, which shall be deemed to include any administrative fee retained by the solar aggregator.  The solar aggregator may retain an administrative fee not greater than 10% of the bid price for each SREC. 

(iii) Solar aggregators must make offers to participate in the set aside in multiples of 100 SRECs, not to exceed the maximum set aside amount for each procurement.  Offers will be submitted through an electronic mailbox.  Following announcement of the applicable average SREC price, offers will be accepted on a first come-first serve basis.  Offers will be ranked based upon the e-mail submission time stamp.  If the final offering in a solicitation exceeds the number of SRECs remaining for solicitation, the accepted final offering will be limited to the number of SRECs remaining.

14. The Joint Petitioners further agree that:

(a) SEF will not contend, in the 10-year unit entitlement procurement filing to be made pursuant to the DSP settlement,
 that the 10-year unit entitlement procurement should be based upon a renewable energy system.

(b) The intervention of Solar Alliance is limited to the proposal to add a new form of procurement for SRECs into the DSP Plan, and shall not be precedent for parties that were not part of the original DSP Plan proceeding to intervene after the fact in any future proceeding involving the DSP Plan.
15. The modification of PPL Electric’s DSP Plan to authorize a revised procedure for prospective acquisition of SRECs, subject to the terms and conditions set forth above, reflects a carefully balanced compromise of the interests of all the Joint Petitioners in this proceeding.  The Settlement is in the public interest.

IV. issue reserved for litigation
16. The Joint Petitioners have reserved for litigation the issue of whether each aggregator under the set aside program will be required to certify that it has long term contracts with qualifying solar systems for SRECs equal to or longer in term length of the bilateral contract between the aggregator and PPL Electric. 

17. This reserved issue will be fully litigated and briefed by the interested parties.

End Terms of Settlement

DISCUSSION



Commission policy is to encourage settlements, which are usually preferable to the results of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.



The Commission must determine that a settlement is in the public interest in order to approve it.  Pa. Publ. Util. Comm’n v. The York Water Company, PUC Docket No. R‑00049165, Order entered October 4, 2004; Pa. Publ. Util. Comm’n v. C S Water and Sewer Associates, 74 Pa. PUC 767 (1991).  In the present case, the parties have signed an agreement or do not oppose an agreement which fully resolves all outstanding issues except one.  In addition to the obvious benefits of avoiding the expense of full litigation, the public interest is served by a determination that the statutory requirements of the Public Utility Code have been met.  For the reasons set forth in more detail in the following discussion, approval without modification of the Joint Petition for Partial Settlement is recommended.  



The Company’s Default Service Procurement Plan (DSP Plan), filed under 66 Pa. C.S. § 2807, was previously approved by the Commission on June 30, 2009 at this docket, and included a procedure for acquisition of solar Tier I renewable energy credits (SRECs), required under the Alternative Energy Portfolio Standards Act,  73 P. S. §§ 1649.101—1649.711, as amended.  Under the existing DSP Plan, the competitive bid process for procuring default supply included the alternative energy credits.  Following the Commission’s issuance of its proposed Policy Statement in Support of Pennsylvania Solar Projects, Docket No. M‑2009‑2140263 (Order entered December 10, 2009), the Company filed the present Petition to modify the method for procuring SRECs on May 18, 2010.  The Petition requested that the Commission approve:

(1)
the Company’s request to amend its current DSP Plan to permit it to procure a portion of its SRECs obligation over a long-term delivery period such that this portion will no longer be procured under its DSP Plan’s fixed-price load following contracts;


(2)
the Company’s proposed Request for Proposals Process and Rules:  Solar Renewable Energy Credits for Compliance with Pennsylvania’s Alternative Energy Portfolios Standards Act; 


(3)
the Company’s proposed Solar Renewable Energy Credit Supply Master Agreement; and 


(4)
the Company’s proposed revisions to its Generation Supply Charge-1 to provide for the proper treatment of all costs and credits associated with the procurement of SRECs pursuant to the RFP process described in the Petition.  PPL Electric Statement in Support at 3-4.



Evaluation of whether the Joint Petition for Partial Settlement is in the public interest includes consideration of its compliance with applicable statutes, regulations, and Commission policy.  The Commission’s recent Policy Statement, while not binding law, provides guidance on how the Commission wishes to see SRECs handled with the goal of aiding the industry in overcoming new entry barriers to new solar projects.  52 Pa. Code §69.2901(c).  The pertinent sections are:

§ 69.2903. RFPs to establish SREC values recoverable as a reasonable expense.
(a)
SREC procurement from large-scale solar projects. The Commission encourages EDCs to issue RFPs for large-scale solar projects whose SREC output will be used to meet EDC obligations under the AEPS Act. RFPs should provide for a fair, transparent and open competitive bidding process. Standardized RFP documents developed by the stakeholder working group should be utilized. The Commission will review and either approve or reject bids submitted in response to the RFPs within a reasonable period of time.
(b)
SREC procurement from small-scale solar projects. EDCs are encouraged to procure SRECs from small-scale solar projects through competitively bid RFP processes and bilateral contracts.

(1)
When an RFP process is used, EDCs should adhere to the same standards in use for large-scale solar project RFPs. The Commission will review and evaluate bids for small-scale solar RFPs within a reasonable period of time.

(2)
EDCs may enter into bilateral contracts for SRECs from small solar projects subject to the following conditions:
(i)
The price negotiated for SRECs should not exceed the Commission-approved average winning bid price in the EDC's most recent RFP for large-scale solar projects.
(ii)
When an EDC has not utilized an RFP for a large-scale project, the price negotiated for SRECs should not exceed the Commission-approved average winning bid price from the most recent large-scale solar RFP by another EDC in this Commonwealth, as reported on the Commission's AEPS Credit Administrator's web site under subparagraph (iii).
(iii)
The amount of small-scale solar project SRECs yet to be procured by the EDC, and the EDC's historic and current average SREC market prices from each of the EDC's large solar project procurements should be listed on the Commission's AEPS Credit Administrator's web site, as well as the EDC's web site, and updated at least monthly.
(iv)
The bilateral contract approach should be used to support the development of small-scale solar projects located in this Commonwealth. 
(c)
EDC cost recovery. The cost of SRECs acquired through procurement approaches referred to in subsection (a) and (b) may be recovered consistent with the AEPS Act and other applicable law. 
§ 69.2904. Contracts for the purchase of SRECs by EDCs.
(a)
Standardized contracts. EDCs should employ standardized contracts for their purchase of SRECs from large-scale solar projects and small-scale solar projects. The standardized contract for small-scale solar projects should be simple, understandable and provide for the option to purchase SRECs from solar aggregators. Standardized contracts for the long-term procurement of SRECs should be from 5 to 20 years in length.
(b)
Contracts with solar aggregators. The Commission finds it reasonable and efficient, and therefore encourages EDCs to execute a master agreement with a solar aggregator for the purchase of SRECs from various sources that establishes a prevailing SREC market price at a particular point in time through letter agreements that incorporate the terms of the master agreement.
(c)
Performance guarantees, security and other contract terms. While EDCs may require the posting of bid security in an RFP for large-scale solar projects, bid security for small-scale solar projects is not necessary due to the manner in which the SREC market price for these projects is established. In addition, small-scale solar projects under 15kW in nameplate capacity may use estimates to report SREC generation to the PJM-GATS system, as authorized under the AEPS Act, and should not be required to provide security relating to project completion or performance. Small-scale solar project contracts for projects at or above 15kW in nameplate capacity, or from a solar aggregator selling the EDC SRECs from projects 15kW or more in nameplate capacity, may contain a security deposit, refundable upon completion of project construction and certification of initial performance, as well as a performance guarantee refundable over the performance period or at the end of the contract. These provisions may be included to ensure that the aggregated solar projects supporting the SRECs are actually constructed and perform as designed. Security deposits for projects 15kW or more in nameplate capacity, or aggregated projects 15kW or more in nameplate capacity, may be converted, upon reasonable advance notice by the EDC to the impacted parties, from a refund to a performance guarantee upon project completion and certification. In addition, small-scale solar project SREC contracts may provide for EDC remote monitoring of solar installations. Contracts between EDCs and others for the purchase of SRECs from small-scale solar projects may also provide for a reasonable allocation of the risk of a project failing due to force majeure-type events. EDCs may establish reasonable financial qualifications for solar aggregators from whom they purchase SRECs.
(d)
Contracts on behalf of residential customers. EDCs are encouraged to contract for SRECs with solar aggregators that obtain SRECs from residential owners of small-scale solar projects. These projects can provide a beneficial way for those customers to cope with the volatility of electricity prices.
(e)
Stakeholder working group. An EDC standardized contract and other related documents, for the purchase of SRECs from large-scale solar projects and small-scale solar projects should be posted on the Commission's web site and periodically updated by means of input from a stakeholder working group to ensure that these contracts reflect the most recent developments in Pennsylvania law and energy policy.
(f)
Customer education. An EDC is encouraged to educate its retail customers of the opportunity to sell SRECs under the large-scale solar project RFP solicitation and the small-scale solar program in support of local development of solar resources.
52 Pa. Code § 69.2901-6904(footnotes omitted), 40 Pa.B. 6157 (published October 23, 2010).



The Company avers that the amendment to its DSP Plan in a manner consistent with the Commission’s Solar Policy Statement will promote the development of solar projects in Pennsylvania.  The new procedure is intended to provide longer term revenue stability to support further solar development in Pennsylvania and to allow the Company to bank SRECs.  


The process is structured after the RFP process in place for the Company’s existing DSP Plan, and is intended to have the Company obtain long-term, competitive, fixed-price supply contracts for SRECs through three solicitations for term lengths of 9, 8 and 7 years each.  The process will be applied to residential SREC requirements only, exempting small C&I customers, which will be supplied through the existing procedure in the DSP Plan.  The lengths of these contracts are intended to provide certainty for solar projects which may then encourage additional projects.  Ultimately, this may result in lower prices.


The Settlement reduces the minimum bid amount from the original Petition’s 5,000 SRECs to 3,000 SRECs.  This should encourage market development by allowing smaller solar systems to participate either alone or through an aggregator, thus improving the number of eligible systems.  The benchmarking analysis provision will assist the Commission in its review of the SREC procurement results and is similar to provisions in other EDC settlements.  


Within fourteen days after all executed transaction confirmations for a solicitation have been returned, PPL Electric will release the average weighted price regardless of the number of winning bidders, which will provide transparency.  


The agreed-upon process for transferring SRECs into the PJM Generation Attributes Tracking System account provides additional flexibility for the SREC providers.  PPL Electric Stmt. in Support at 6-10.


The Settlement provides for:
. . . procurements of additional amounts of SRECs on a bilateral contract basis from solar systems with a direct current (“DC”) rating of 15 kW or less.  The form of bilateral contract shall be similar to the SREC SMA, revised to reflect the requirements set forth in the Partial Settlement.  Specifically, the agree to set aside amounts are 1,000 SRECs for the 9-year term, 1,100 SRECs for the 8-year term and 1,600 SRECs for the 7-year term.  This small system set aside program was requested by the SEF.

Solar systems with a DC rating of 15 kW or less that desire to participate in the set aside shall be required to contract with a solar aggregator, which shall in turn contract with PPL Electric.  The solar aggregator shall be required to certify that all credits are provided from solar systems installed on or after June 1, 2010.  A solar aggregator must demonstrate that it has a minimum of 100 SRECs from qualifying solar systems over the contracted delivery period to participate in the yearly set aside.  
* * *

This term of the Partial Settlement will create a stable demand for small-scale solar facility production.  By creating a separate, steady demand for small-scale production, PPL Electric will diversify its SREC procurement between large and small-scale projects.  In addition, the setting aside of a known quantity of SRECs to be procured from small-scale solar facilities, on a bilateral contract basis, will create a reliable source of financing to encourage new development and growth in the small-scale market.  
PPL Electric Stmt. in Support at 10-11. 


OCA states that the Settlement resolves all three of its concerns.  The first issue identified by OCA was whether the quantity of SRECs is reasonable and reflects the anticipated default service loads over the term of the contracts.  The parties agreed that the Company’s RFP for long-term SRECs would be for residential customers only, and after negotiations, the parties agreed to the quantities.  In addition, the initial quantities are subject to revision to reflect changes in default service load.  OCA sees this method as “well-tailored to meet the requirements of its default service load.”  OCA Stmt. in Support at 3-4.


OCA’s second issue was that the proposed minimum load might not accommodate small solar projects.  The Settlement reduces the minimum load from 5,000 to 3,000 SRECs and establishes a “set aside” program for small solar systems with a DC rating of 15 kW or less.  “This program will allow small systems and solar aggregators of small systems to enter into bilateral contracts at the average SREC price for the applicable RFP period .”  OCA Stmt. in Support at 4.  


The third concern of OCA was that there be an appropriate process for evaluation of the bids received:
The Settlement provides that the independent RFP manager will conduct a confidential solar market benchmarking analysis and provide the OCA and PPL Electric the opportunity to comment on the analysis on a confidential basis.  The solar benchmarking analysis, and the comments of the OCA and PPL Electric, will then be provided to the Commission with the results of the SREC procurement.  The Commission will then have this information when considering the SREC procurement results.  This provision is consistent with the practice of other Pennsylvania Default Service Providers and will better ensure that the Commission is provided necessary information on the SREC markets before it must determine whether it approve the bid results.
OCA Stmt. in Support at 4-5.



SEF states that the small-scale solar set aside program is in the public interest because it “begins to meet the goals of the Solar Policy Statement by encouraging the development of new small-scale solar system capacity.”  SEF Stmt. in Support at 2.



The Solar Alliance supports the Settlement because it includes three changes from the original Petition:  (1) the SREC yearly delivery schedule provides better flexibility to SREC suppliers and to better reflect the seasonality of SREC generation; (2) the “Change in Law” provisions of Article 3 of the SMA are revised to limit the circumstances under which the Company can unilaterally terminate an agreement with an SREC provider as a result of a change in law; and (3) the Company has agreed to consider non-rated SREC providers for unsecured credit for purposes of the Performance Security requirements of the SMA, based on an evaluation of reasonable credit criteria.  These three changes improve the Company’s original plan from the point of view of solar developers and the increased flexibility will increase the likelihood of solar developers obtaining financing for their projects.  With more projects being developed, more bids will be submitted and the result will be better prices for PPL Electric’s ratepayers. Solar Alliance Stmt. in Support.


OSBA supports the Settlement because it exempts the Small C&I customers from the changes proposed in the original Petition.  Therefore, “solar alternative energy credits (“AECs”) for Small C&I customers will be acquired exactly as provided under the Commission-approved default service plan.”  OSBA Stmt. in Support at 3.  This will ensure that the procurement of the SRECs under the Company’s current default service plan is likely to result in default service rates that are the lease cost to small C&I customers over time.  OSBA Stmt. in Support at 3.  


PPL Electric, the OCA, OSBA, Solar Alliance and SEF agree that the Partial Settlement is in the public interest.  These parties represent the interests of consumers, businesses, solar developers and SREC providers and aggregators, and in addition, PPLICA, OTS, and Constellation do not oppose the Partial Settlement.  The Partial Settlement is consistent with the Commission’s Solar Policy Statement and the terms of the Partial Settlement are reasonably expected to further the goals of small and large-scale solar development.  For these reasons and those presented by the signing parties in their statements in support, I find that the partial Settlement is in the public interest and should be approved.
The Remaining Issue



The Partial Settlement includes a small system set aside program which provides that small solar systems of 15 kW or less that desire to participate in the program may do so through an aggregator, which will then contract with PPL Electric.  The solar aggregator is required to certify that the credits come from systems which were installed on or after June 1, 2010, and that it has a minimum of 100 SRECs from the qualifying systems over the contracted delivery period to participate in the program.


The remaining issue is whether each aggregator will be required to certify that it has long-term contracts with its qualifying solar systems which are equal to or longer than the length of the bilateral contract between the aggregator and PPL Electric.  SEF advocates for such certification, PPL Electric opposes it.


The Company has the burden of proving that its proposed program as it appears in the Partial Settlement is in the public interest in order to approve it.  Pa. Publ. Util. Comm’n v. The York Water Company, PUC Docket No. R-00049165, Order entered October 4, 2004; Pa. Publ. Util. Comm’n v. C S Water and Sewer Associates, 74 Pa. PUC 767 (1991).  It has sustained its burden of proving that the Partial Settlement, including the small system set aside program, is in the public interest.  



The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and therefore, SEF must prove that its proposal is necessary in order for the PPL Electric program to comply with applicable law.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).



The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.



The Commission’s Solar Policy Statement states that the Commission recognizes that the goal of the AEPS Act and the Alternative Energy Investment Act, 73 P.S. §§ 1649.101-1649.711, was to promote the construction small- and large-scale solar projects in the Commonwealth.  The Solar Policy Statement was promulgated to aid solar developers in overcoming entry barriers which may exist because of the uncertainty of a price to assign the SRECs that would be generated by small or large-scale solar projects.  52 Pa. Code § 69.2901(c).  


SEF begins by praising PPL Electric for voluntarily agreeing to a small-scale set-aside program to encourage the development of new small-scale solar capacity, especially since SEF avers that the Company’s ‘proposed longer-term acquisition of SRECs for a portion of its fixed-price load following contracts did not meaningfully promote small-scale projects.”  SEF MB at 10.  However, SEF believes that the current terms do not go far enough to carry out the intent of the Commission’s Solar Policy Statement.  SEF advocates imposing a requirement that the solar aggregator also certify that it has executed long-term contracts with the small solar developers.


As support, SEF relies on its witness:

As Mr. Costlow testified, since the markets current capacity to produce SRECs far exceeds the demand for SRECs required for compliance, a commercial financer would either heavily discount or completely disregard the future revenue from the sale of SRECs which would negatively impact a lender’s decision.  Therefore, without the requirement that aggregators enter into long-term contracts with developers of solar systems under the small-scale set aside program, the public benefit resulting from the set aside procurement will be severely mitigated or destroyed.  As SEF witness Costlow noted, the purpose of the Commission’s statement is to encourage developers to construct new solar capacity by reducing future income risk.  The purpose of the long-term contract is to create project revenue stability, reducing the income risk to developers and consequently causing construction of new solar capacity. At current market rates, SRECs represent more than three-quarters of a solar project’s annual income post federal and state incentives.  The long-term SREC contracts decrease a specific project’s revenue risk.  Stopping the long-term contracts at the aggregator, as opposed to the developer, does not reduce the developer’s risk.  Any failure of the proposed procurement to cause development of new solar capacity, particularly small-scale solar capacity, is contrary to the Commission’s goals.

Without the further certification from aggregators, the aggregator can simply purchase SRECs from projects developed after June 1, 2010.  Under current market conditions, as noted by Mr. Costlow, the Commission’s 2008-2009 Combined Annual Report on the Alternative Energy Portfolio Standards Act of 2004 (“AEPS Annual Report”) notes that the 2010 compliance demand for solar PV [photovoltaic] generation is approximately 5.8 MW while supply in Pennsylvania is expected to be 27.8 MW.  Given this current excess of solar PV generation compared to compliance demand, the limiting of certification to 15 kW solar systems on or after June 1, 2010, will not prevent aggregators from simply procuring SRECs from 15 kW systems over the life of the nine, eight or seven year supply schedule as opposed to extending long-term contracts for such supplies, thereby defeating the purpose of the Commission’s Solar Policy Statement.
SEF MB at 11-12.



PPL Electric counters that a long-term contract certification requirement on the aggregator may discourage solar aggregators from participating in the set aside program:
In PPL Electric’s view, this additional requirement is not in the best interest of the solar facility owner, aggregators, the competitive SREC market or PPL Electric.  The primary purpose of the small-scale program is to offer customers and aggregators a simpler and more flexible opportunity to participate in the SREC market than through the large-scale SREC RFP process. Requiring small-scale solar facility owners to enter into minimum length long-term agreements would severely limit the options available for all participants that cannot or do not wish to sign long-term contracts with a term at least as long as the specified procurement period, i.e., seven, eight or nine years.

Q:
Please explain why this proposal is not in the best interest of the owner of the solar facility or the aggregator.

A.
First, this requirement will limit the options for a small-scale solar facility owner to a long term contract of at least 7-9 years with an aggregator.  If a solar facility owner believes that SREC prices will increase over time, this option may not be attractive.  This is similar to the situation faced by retail customers when they consider shopping for default service.  Some customers believe a short-tem price is more attractive than a long-term price or vice-versa.  In addition, solar facility owners, such as homeowners, may not plan to stay in the home for the full term of the contract, and therefore may be unwilling to enter into an agreement for an extended period.  Moreover, until a visible market exists for SRECs, a customer may not have the adequate information needed to evaluate a long-term commitment as required by this proposal.

Second, certain aggregators may also not wish to participate if they must make a certification that they have underlying contracts with small-scale solar facilities that are equal or greater than the term of the SREC RFP.  The aggregator may wish to acquire a portfolio of contracts with solar facility owners with varying terms and conditions that will enable it to comply with the offer requirement.  For example, some aggregators may want to use a “layered” procurement to encourage the development of more small facilities over time.  The purpose of adding the aggregator feature to the process was to create more flexibility and more options for small scale facility owners.  This proposal does exactly the opposite and would severely restrict the ability of aggregators and small-scale solar facility owners to participate in this program.  PPL Electric does not believe it should interfere with what aggregators believe is the best approach to participate, particularly given that the market is still in its infancy.  
Q.
Why is this proposal not in the best interest of the competitive SREC market?

A.
This proposal is not in the best interest of the competitive SREC market because it ties up this particular SREC opportunity in a series of long-term contracts with small-scale solar facilities that are operating at the time of the RFP.  Solar facilities that come into service during the duration of these long-term contracts will not have any opportunity to supply the SRECs set aside in this proceeding.  Such a result is not consistent with the Commission’s objective of encouraging the development of new solar facilities. Under PPL Electric’s approach, if aggregators enter into contracts of varying durations with the solar facilities, new facilities will have an opportunity to participate.  
Q.
Why is this proposal not in the best interest of PPL Electric?

A.
This requirement is also not in the best interest of PPL Electric because the Company would be required to manage individual contracts with multiple small-scale solar facility owners.  PPL Electric agreed to the small-scale solar facility set aside because it was structured to consist of bilateral contracts with intermediary aggregators.  Through the use of aggregators and the requirement that an aggregator must provide a minimum of 100 SRECs, PPL Electric would be required to manage, at most, 37 bilateral contracts.


However, the proposal to have solar aggregators certify that they have long-term contracts standing behind their contract with PPL Electric would become an administrative burden to PPL Electric.  Although the certification procedure is a requirement placed upon the aggregator, PPL Electric may be required, either by the Commission or as a result of questions regarding the qualifications of an aggregator, to confirm whether SRECs in fact come from qualifying small-scale solar facilities.  It is relatively simple to confirm that solar facility meets vintage requirements and was installed on or after June 1, 2010 based on the facility’s registration in PJM’s Generation Attribute Tracking System (GATS). However, it is much more difficult for PPL Electric to confirm that the solar facility owner has entered into a long term contract with the solar aggregator that is at a minimum the same term as the delivery period.  This would require review of the contract between the solar aggregator and each solar facility owner.
PPL Electric Stmt. 1-S, Supplemental Direct Testimony of Douglas R. Stinner, at 5-7.


In summary, the SEF restriction would: (1) limit the options of small-scale solar owners; (2) discourage participation from those aggregators forced to comply; (3) bar the participation of new solar operators; and (4) require the Company to incur additional administrative costs (to be passed onto ratepayers) by forcing it to confirm that the aggregators’ contracts were long-term.


In addition, there are currently approximately 40 entities registered as solar aggregators in Pennsylvania, and they are offering a range of contracts to solar developers from one to ten years.  PPL Electric MB at 9, citing PPL Electric Exhibit DRS-R2 and St. 1-R at 3.  There is no evidence to support a finding that requiring long-term contracts for small scale developers would be desirable to the developers and aggregators save Mr. Costlow’s opinion that the only way to promote revenue stability is to provide long-term contracts and ensure a funding stream.  SEF Stmt. 1 at 2.  SEF has not produced any evidence that solar aggregators can meet the long-term contract requirement, nor has it produced any evidence that aggregators or small system owners want long-term contracts.  SEF has failed to sustain its burden in this matter.



In other words, the market currently permits aggregators the freedom to aggregate SRECs according to a variety of methods, including but not limited to long-term contracts with its small solar system owners.  There is no evidence to support limiting the aggregators to long-term contractual requirements which have as much potential to do harm as they have to support the development of small solar systems.  The PPL Electric small system set aside is approved as presented in the Partial Settlement without the SEF restriction.  
CONCLUSIONS OF LAW



1.
Commission policy is to encourage settlements, which are usually preferable to the results of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.



2.
The Commission must determine that a settlement is in the public interest in order to approve it.  Pa. Publ. Util. Comm’n v. The York Water Company, PUC Docket No. R‑00049165, Order entered October 4, 2004; Pa. Publ. Util. Comm’n v. C S Water and Sewer Associates, 74 Pa. PUC 767 (1991).  



3.
The Company’s Default Service Procurement Plan (DSP Plan), filed under 66 Pa. C.S. § 2807, was previously approved by the Commission on June 30, 2009 at this docket, and included a procedure for acquisition of solar Tier I renewable energy credits (SRECs), required under the Alternative Energy Portfolio Standards Act,  73 P. S. §§ 1649.101—1649.711, as amended.  Under the existing DSP Plan, the competitive bid process for procuring default supply included the alternative energy credits. 


4.
The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and therefore, the Applicant has the burden of proving its entitlement to approval of abandonment of its certificate of public convenience without conditions by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



5.
Any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).

18. The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).
7.
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

8.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  
9.
The burden of persuasion, usually placed on the complainant, applicant, or petitioner, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  

10.
The Partial Settlement is in the public interest.
11.
SEF has not sustained its burden of proving that imposing a requirement that PPL Electric require solar aggregators to require that its SREC providers enter long-term contracts is necessary to support solar development in Pennsylvania.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Settlement filed in the case captioned Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period January 1, 2011 Through May 31, 2013 (Petition of PPL Electric Utilities for Approval to Modify its Procurement of Solar Alternative Energy Credits, at Docket No. P-2008-2060309, is approved without modification.


2.
That the Modification proposed by the Sustainable Energy Fund of Central Eastern Pennsylvania, to require that aggregators for participation in the small system set aside program be required to enter long-term contracts with solar renewable energy credit providers, is denied.
Dated:  December 6, 2010



_______________________________








Susan D. Colwell








Administrative Law Judge

� 	As part of PPL Electric’s settlement of its DSP Plan, the Company agreed to procure a portion of its default service supply for the residential customer class through a 50 MW 10-year unit entitlement procurement.  The details of the 10-year unit entitlement request for proposal were deferred to a collaborative and will be filed separately with the Commission for approval.
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