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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW), which were filed on November 9, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on October 20, 2010, in the above-captioned proceeding.  
History of the Proceeding


On October 28, 2009, Thea Jones (Complainant) filed a Formal Complaint (Complaint) with the Commission against PGW wherein she challenged a high gas bill she received from PGW.  On November 18, 2009, PGW filed an Answer denying the material allegations of the Complaint.  I.D. at 1.


On August 17, 2010, a hearing was held.  The Complainant appeared pro se, testified on her own behalf and introduced no exhibits into the record.  PGW was represented by an attorney, presented the testimony of one witness and introduced four exhibits into the record.  On September 1, 2010, ALJ Nguyen sent a letter to PGW asking for clarification of the record regarding PGW’s actions in response to the gas leak call referenced during the evidentiary hearing.   PGW’s responsive letters and diagrams dated September 8 and September 22, 2010, were received by ALJ Nguyen and admitted into the record as PGW Exhibit 5.  The record closed in this case on September 22, 2010.  I.D. at 1‑2.


As noted, on October 20, 2010, ALJ Nguyen’s Initial Decision was issued.  PGW filed Exceptions on November 9, 2010.  No Reply Exceptions were filed. 
Background



The Complainant receives residential gas service from PGW at her residence.  In her Complaint, the Complainant disputed her January 25, 2008 bill in the amount of $337.96, covering the period between December 27, 2007, and January 24, 2008.  The Complainant indicated that she was not at home for part of that billing period, and that a gas leak on the Complainant’s block may have been the reason for the higher amount on her gas bill.  I.D. at 1.  


During the course of the evidentiary hearing, it came to light that the Complainant’s high bill complaint derived from a gas leak issue that arose at her residence and certain adjoining properties.  The record indicates that, on January 4, 2008, in response to a gas leak call from a neighbor of the Complainant, PGW discovered gas leaks in the Complainant’s front foundation wall as well as the front foundation wall of each neighbor on both sides of the Complainant.  The gas leaks in the front foundation walls of Complainant and her neighbors were registered on a Sensitive Gas Detection Instrument as a twenty percent lower explosive limit.  On January 5, 2008, PGW turned off the gas to those residences where gas leaks were discovered.  Finding of Fact Nos. 6- 8; Tr. at 45-46; PGW Exhs. 2 and 5.


In his Initial Decision, ALJ Nguyen concluded that, with regard to the Complainant’s high gas bill, the Complainant failed to carry her burden of proof.  In addition, the ALJ determined that PGW had violated Section 1501 of the Code, 66 Pa.C.S. § 1501, which requires a public utility to “furnish and maintain adequate, efficient, safe, and reasonable service,” because PGW did not take immediate action to shut off gas service to the Complainant’s property once the leak was discovered.  As such, ALJ Nguyen recommended the imposition of a $500 civil penalty upon PGW pursuant to the Commission’s authority to impose civil penalties under Section 3301 of the Code, 66 Pa. C.S. §3301.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made fifteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



The Complainant did not file Exceptions to the ALJ’s Initial Decision denying the material allegations of her complaint.  As discussed immediately below, we adopt the ALJ’s Findings of Fact and Conclusions of Law determining that the Complainant did not carry her burden of proof.  With regard to the Exceptions filed by PGW, they are granted in part and denied in part, consistent with the discussion infra.


The Complainant has the burden of proof by a preponderance of the evidence that (1) the number of occupants in the household has not changed, that (2) the potential for energy use was low (no change in the nature of gas use or no addition of new appliances), and that (3) the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980).  


The Complainant testified that she lived alone at her home thereby providing sufficient evidence that the number of occupants in her home did not change.  The Complainant established a reliable level of gas consumption, therefore the Complainant met the first prong of the test under Waldron.  With regard to the second prong of the test, the Complainant testified that she broke her kneecap in October 2007 and stayed with her daughter from December 12 until December 26, 2007.  The Complainant testified she shut everything down and did not use her gas until January 5, 2008, thereby supporting the second prong of the test showing that her actual use of gas should have been low.  I.D. at 6; Tr. at 9, 10, 12, 13, 15-17, 21-27.

However, the Complainant did not support the third prong of the test, proving that her billing history showed no previous abnormalities.  The record shows that the Complainant’s daily usage for the period December 27, 2007, through January 24, 2008, was 5.12 ccf per day.  In comparison, the record shows that the Complainant’s average daily usage for similar periods for the prior four years were as follows:  January 2007 (3.57 ccf per day), January 2006 (2.88 ccf per day), January 2005 (3.88 ccf per day) and January 2004 (5.65 ccf per day).  Finding of Fact Nos. 11-15.  Comparison of prior year’s average daily usage shows an abnormality in the Complainant’s billing history.  We agree with the ALJ that PGW carried its burden to rebut the Complainant’s prima facie case.  We also agree that with regard to the high bill, the Complainant failed to carry her burden of proof.  
Turning to PGW’s Exceptions, we note that the ALJ concluded that “[t]he Respondent has failed to furnish adequate, safe and reasonable service in that it did not take immediate action to shut off gas service when leaks occurred.”  Conclusion of Law No. 3.  PGW excepts to the ALJ’s conclusion and submits that the Initial Decision misinterprets the time sequence of PGW’s actions in addressing the gas leak call.  We disagree that the ALJ misinterpreted the record evidence before him and we commend him for his appropriate efforts to delve into the gas leak service issue more thoroughly.
PGW freely acknowledges that the ALJ offered PGW an opportunity to augment the record developed at the hearing by calling for detailed information regarding the gas leak call in his September 1, 2010 letter to PGW.   PGW now concedes in its Exceptions that, in its responses to the ALJ, it failed to emphasize the timing of the arrival of the PGW crews and, perhaps more crucially, the precise timing of gas shut-off at the leak location.  Exc. at 2.  



PGW avers that its records “would show” that the leak call was received in the mid-evening of January 4, 2008, and that its records “would show” that its Field Service Department Technicians arrived within an hour after the call.  Exc. at 3.  PGW asserts in its Exceptions that its technicians shut the gas off inside the properties between the hours of 10:30 p.m. on January 4 and 12:30 a.m. on January 5, 2008.  As a result, PGW believes it acted reasonably and provided adequate, safe, and reasonable service in investigating and securing the gas leaks that occurred on January 4, 2008.  Exc. at 3.



PGW fails to acknowledge that the record in this case is devoid of the specific information regarding the timing of both the Field Service Department Technicians’ arrival at the site as well as the gas service shut off itself.  PGW supplies this detailed information for the first time in the body of its Exceptions.  Although PGW had more than an adequate opportunity to supply this time-line information to the ALJ after the conclusion of the hearing in this matter, it did not do so.  ALJ Nguyen appropriately admitted as PGW Exhibit 5, two PGW letters and related diagrams responding to his September 1, 2010 inquiry seeking more detail on PGW’s leak investigation and action, including the timing of the gas service shut-off.
  We are unable to consider information that PGW’s records ostensibly “would show”; instead, we must consider the information actually submitted in the record.  This is especially true in the
context of a gas safety matter where the utility’s responsiveness was called into question and the utility was given a full and fair opportunity to provide responsive information.

It is axiomatic that this Commission must base its decisions on the evidence of record.  We are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.  Our review of the record indicates that there is no basis to determine how soon PGW shut off the gas service after it first established the presence of a leak.  It can be gleaned unquestionably from the record that PGW received a call reporting a gas leak on January 4, 2008, and that PGW crews were dispatched to the site.  PGW Exh. 5.  It is also clear that the gas service to the residence at issue here was shut off at some point on January 5, 2008, as a safety measure, as were several other gas service meters at adjoining locations.  PGW Exh. 5.  However, that is where the evidentiary trail ends in terms of how quickly PGW acted to accomplish shutting off gas service.
Based upon the evidence of record, the ALJ appropriately concluded that PGW discovered the leak on one day and shut off the gas service the next.  With the limited facts supplied by PGW and the lack of any information on the precise timing, it was reasonable for the ALJ to conclude that PGW did not act quickly enough in this gas safety matter and thus, violated Section 1501 of the Code by failing to furnish safe service and facilities.  In this regard, we affirm the ALJ’s ruling, which is sound based upon the record.
We conclude, however, that in the particular circumstances presented in this case, the imposition of a civil penalty is not warranted.  Our decision is based on our policy statement in Section 69.1201 of our Regulations, 52 Pa. Code § 69.1201, which provides appropriate guidance on factors to be weighed in determining whether a fine should be imposed upon a utility for violations of the Code, as well as the level of such fine, if one is determined to be appropriate.  The policy states in pertinent part: 

The Commission will consider specific factors in evaluating litigated . . . cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  

Section 69.1201(c) goes further to list the factors and standards to be considered; they are,

(1)
Whether the conduct at issue was of a serious 

nature . . . such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decisions in similar situations.

(10)
Other relevant factors.

52 Pa. Code § 69.1201(c).  
These factors, relative to this proceeding, are examined below.

As for the first two enumerated factors, the ALJ was sound in his determination that, while the conduct at issue was certainly of a serious nature because a gas leak was involved, quite fortunately, PGW’s actions did not result in any personal injury or property damage in this instance.  With regard to the third factor, we find that based upon the record evidence, the ALJ appropriately concluded that PGW’s actions do not appear to involve willful fraud or misrepresentation and were not intentional.  
The fourth factor involves PGW’s consideration or effectuation of changes to internal processes to better respond to gas leak calls, if any such action is advisable.  The record is silent on whether PGW has undertaken an internal review of its processes as a result of this gas leak.  We encourage PGW to conduct an internal evaluation of its gas safety procedures to consider any appropriate modifications.

As for factor number five, the ALJ correctly determined that at least three families and those surrounding their properties could have been seriously affected by PGW’s actions.
As noted by the ALJ, the record is devoid of PGW’s service compliance history.  Such evidence is a useful tool to the Commission in weighing the imposition of and amount of potential penalties.  PGW should consider supplying this kind of information in future compliance cases.
We further find that PGW was forthright and cooperative in its provision of information regarding the leak investigation in response to the ALJ’s inquiry, although more complete information could have been supplied.  Thus, the seventh factor is not of major concern in this matter.  Despite our decision to refrain from imposing a civil penalty, we admonish PGW that it can and should do better in supplying complete and timely information to the Commission in the future.  We note that the record is devoid of information regarding the specific length of the violation – i.e., precisely how long it took PGW’s crews to shut the gas off at the site.  PGW should have supplied this information to the ALJ or filed a motion to reopen the record to admit additional exculpatory evidence if it believed the evidence was sufficient to fully justify its actions.  
The eighth, ninth and tenth factors are inter-related in this case and they are, respectively: the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the catch-all “other relevant factors.”  In considering the eighth factor, the ALJ concluded that the imposition of a penalty would deter future violations and enhance PGW’s incentive to be careful in the future.  I.D. at 10.  Our review of prior Commission decisions that have similar circumstances reveals an unfortunate but harsh reality.  More particularly, in the case of Alexander v. PGW, Docket No. C-20077389, Order entered November 6, 2008, we refrained from imposing a penalty upon PGW in a gas leak complaint case, therein noting that the imposition of fines upon PGW in the past has been futile as a deterrent for PGW.  This is because all of PGW’s operating costs as a municipally-owned entity are included in the rates charged to its customers.  Thus, any fine imposed will be charged to PGW’s customers.  We have imposed fines in the past and have found that fining PGW for its violations of public utility laws has been futile.  Consequently, we shall refrain from imposing this fine on PGW.  Despite our decision to refrain from fining PGW, we remind PGW that it was put on notice in Alexander that, from that point forward, the Commission would track PGW’s violations of the Public Utility Code, regulations and orders, in cumulative fashion.  PGW is once again reminded that its violations will be considered by the Commission in matters PGW files for our regulatory approval. 

Based on the foregoing discussion, we uphold the ALJ’s legal conclusion that PGW violated Section 1501 of the Code, but modify the ALJ’s decision to the extent it imposed a $500 civil penalty.  Pursuant to 52 Pa. Code § 69.1201(c), the ALJ judiciously regarded all factors and standards relative to this proceeding in determining if a fine for violating a Commission order, regulation or statute is appropriate, and what level of fine is warranted.  Although the ALJ properly evaluated the evidence and concluded that PGW should be assessed a civil penalty, given PGW’s status as a municipally owned gas utility, we cannot justify the additional burden on the ratepayers.  

Conclusion
Based on the foregoing discussion, we shall: (1) dismiss the Complaint; (2) grant, in part, and deny, in part, PGW’s Exceptions; and (3) modify the ALJ’s Initial Decision by reversing the recommended imposition of a $500 penalty on PGW; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of PGW to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That Administrative Law Judge Ky Van Nguyen’s recommendation to impose a $500 civil penalty upon PGW pursuant to the Commission’s authority to impose civil penalties under Section 3301 of the Code, 66 Pa. C.S. §3301, is reversed, consistent with this Opinion and Order.
3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen, is modified, to the extent consistent with this Opinion and Order.


4.
That the Formal Complaint of Thea Jones against PGW, at Docket No.  F-2009-2138367, is dismissed, consistent with this Opinion and Order.  


5.
That the record at Docket Number F-2009-2138367 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: December 16, 2010
ORDER ENTERED: December 17, 2010
	�	PGW’s responsive letters dated September 8 and September 22, 2010, and related diagrams were somewhat responsive to ALJ Nguyen’s inquiry, but those materials are devoid of details on the timing of gas service shut-off.


	�	The Commission’s civil penalty authority allows for potential fines of $10,000 per gas transportation violation.  66 Pa. C.S. §3301 (c).  That provision is designed to adequately motivate natural gas distribution companies (NGDCs) to make gas safety matters their top priority.  As such, it behooves all NGDCs, including PGW, to supply sufficient record detail in matters such as this for a full and fair review of the utility’s actions.
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