BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Rainey Richmond				:
						:
	v.					:			F-2010-2187305
						:
PECO Energy Company			:


INITIAL DECISION

Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING

	On July 12, 2010, Rainey Richmond (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent).  Complainant checked the preprinted box next to “There are incorrect charges on my bill,” but offered no facts in the space provided for explanation except that Complainant claimed, “I have all the paper work.”     

		On July 21, 2010, PECO filed Preliminary Objections (POs) averring that the Complaint does not conform to the regulatory requirements for a formal complaint and requests dismissal.  PECO averred that the Complaint did not provide information sufficient enough to permit PECO to formulate an Answer.    
		 
		Complainant did not file a response, and the Preliminary Objections were granted by Order issued August 19, 2010.   The Order directed Complainant to file an Amended Complaint within 30 days of the date of the Order or the Complaint would be dismissed. 



FINDINGS OF FACT

		1.	Complainant is Rainey Richmond, 5601 Spruce St., First Floor, Philadelphia, Pa 19139.

		2.	Respondent is PECO Energy Company, a jurisdictional electric distribution company providing residential and commercial electric service in the Commonwealth of Pennsylvania.

		3.	On July 12, 2010, Complainant filed a Formal Complaint alleging that there were incorrect charges on his PECO electric bill.  

		4.	The Complaint does not provide any facts or allegations to support the claim other than that he has paper work.

		5.	On July 21, 2010, PECO filed its Preliminary Objections seeking dismissal of the Complaint.

		6.	An Order issued on August 19, 2010, directed Complainant to file an Amended Complaint within 30 days of the date of the Order.  The Amended Complaint was to set forth the factual allegations of Complainant’s claim in sufficient detail to permit PECO Energy Company to formulate a meaningful response.  Order of August 19, 2010, at p. 4. 

		7.	The time for response has run and Complainant has not filed an Amended Complaint.  





DISCUSSION
		 		
	Commission regulations provide:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  

	Therefore, the Preliminary Objections can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  

	The averments in the Complaint are limited to a check mark in a box next to the statement:  “There are incorrect charges on my bill.”  This level of specificity does not permit PECO to formulate and provide a meaningful answer to the Complaint.  PECO cannot determine the nature of the alleged problem with its service from a check mark.  The original Complaint did not provide sufficient specificity to permit PECO to formulate a meaningful answer, and PECO’s preliminary objection citing insufficient specificity was granted.  The Complainant was directed to file a more detailed Amended Complaint within thirty days of August 19, 2010.  52 Pa. Code § 5.101(h).  

		In addition, the Commission cannot determine whether the burden of proof has been sustained if the nature of the offense has not been established.  A complaint which complies with the requirements of the regulation is crucial to the litigation process.    
		
		Complainant has had ample opportunity to respond to both the Preliminary Objections and the Order and has failed to take advantage of those opportunities.  Therefore, the Complaint will be dismissed and the docket closed.   This action closes this docket without prejudice to Complainant’s ability to file another complaint. 

CONCLUSIONS OF LAW

		1.	Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  

		2.	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		3.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  

		5.	All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  

		6.	The averments in the Complaint are insufficient to enable Respondent to formulate a meaningful response.

		7.	Complainant had sufficient notice that his failure to file an Amended Complaint would result in dismissal of his Complaint.

		8.	Complainant failed to file an Amended Complaint.



ORDER


	THEREFORE,

	IT IS ORDERED:

	1.	That the Complaint filed by Rainey Richmond against PECO Energy Company at PUC Docket No. F-2010-2187305 is dismissed for failure of Complainant to file an Amended Complaint pursuant to the Order issued August 19, 2010.

	2.	That the Secretary mark this docket closed.
	

	
Dated:	November 23, 2010				_____________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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