BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Gromo						:
							:
	v.						:		C-2010-2164446
							:
Duquesne Light Company				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 15, 2010, Robert Gromo (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) disputing certain bills he received for residential electric service from Duquesne Light Company (“Respondent” or “Duquesne Light”).  For relief, he requests an appropriate adjustment of his bills and a payment arrangement for the remaining balance owed on this account.  Duquesne Light answered the complaint on April 1, 2010.

		I received this case assignment on August 27, 2010.  A standard Prehearing Order was issued on August 30, 2010.

		A telephonic hearing was held on October 18, 2010.[footnoteRef:1]  Complainant appeared pro se.  Krysia Kubiak, Esq., represented Respondent, which submitted 10 exhibits for admission into the record.  The hearing generated 42 pages of notes of testimony.  Neither party filed a brief.  The record closed on November 17, 2010. [1:  	Respondent filed a motion for sanctions for Complainant’s failure to respond to discovery requests on October 12, 2010.  This motion was satisfactorily resolved at the hearing on October 18, 2010 (N.T. 7-10, 39).] 


FINDINGS OF FACT

1. Complainant, Robert Gromo, resides at 3876 Delco Road, Pittsburgh, Pennsylvania 15227 (N.T. 11).

2. Respondent, Duquesne Light Company, provides residential electric service to Complainant at the foregoing location (N.T. 11, 28).

3. The two-story structure located at 3876 Delco Road is half a duplex.  The first floor has a living room and kitchen.  The second floor has a bathroom and two bedrooms (N.T. 12).

4. Complainant has lived at this address since 1997 (N.T. 11).

5. Complainant was named as a tenant on a written lease for the premises (N.T. 12).

6. For much of this time, Complainant has lived at this address with Rae Ann Szarmach, with whom he has enjoyed a “rocky” relationship.  From time to time, Ms. Szarmach would move out of the residence (N.T. 11-12, 22-23).

7. From April 22, 1997 until April 4, 2007, the account for electric service that Duquesne Light Company provided to 3876 Delco Road was in the name of Robert Gromo.  From July 24, 2007 to July 9, 2009 and from July 15, 2009 to March 11, 2010, the account was in the name of Rae Ann Szarmach.  From March 11, 2010 to the present, the account has been in the name of Robert Gromo (N.T. 28-30; Respondent’s Exhs. 1-5).



8. In each instance when the foregoing accounts were closed and a new account opened, the balance from the former account was transferred to the new account (N.T. 29-30; Respondent’s Exhs. 1-5).

9. At the present time, Complainant owes Respondent $3,188.84 on this account (N.T. 17; Respondent’s Exh. 4).

10. Complainant disputes this amount, claiming that he should only have to pay half this amount because Ms. Szarmach told him that she only had to pay half the bill when the account was in her name (N.T. 15, 17, 19-20, 26, 37).

11. In addition, Complainant contends he should not have to pay $750.00 for three instances when Duquesne Light charged him $250.00 as a reconnection fee, because it shut off service at the utility pole instead of pulling the meter (N.T. 13, 15-17, 20-22, 26).

12. Duquesne Light charged Complainant a $250.00 reconnection fee on October 17, 2005, November 9, 2005 and June 4, 2009 (Respondent’s Exhs. 1 & 2).

13. Until three years ago when it passed away, Complainant had a German Shepherd dog and the property was posted with a “Beware of Dog” sign.  Presently, he has a Collie-type dog (N.T. 12-13, 16, 21).

14. To satisfy the arrearage owed on this account, Complainant offers to pay his bill for usage, plus $20.00 each month (N.T. 18, 25).

15. For income, Complainant receives $400.00 from his landlord for doing odd jobs, such as cleaning and painting apartments.  He also barters with his landlord to pay the rent on his apartment (N.T. 18-19, 21).

16. On July 20, 2009 and August 25, 2009, Duquesne Light personnel were unable to shut off service at the meter because of the presence of a dog in Complainant’s yard (N.T. 31-32; Respondent’s Exhs. 6 & 7).

17. On March 10, 2010, a Duquesne Light representative discussed with Complainant the transfer of the balance owed on this account into his name and he agreed (N.T. 32-33; Respondent’s Exh. 8).

18. Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 2575511 on August 7, 2009.  The complaint was closed on January 26, 2010 (N.T. 33-34; Respondent’s Exhs. 9 & 10).

DISCUSSION

		Complainant disputes Respondent’s claim that he owes it $3,188.84 on an account for residential electric service.  He insists that he should only have to pay half this amount, because his former live-in girlfriend, Rae Ann Szarmach, told him that Duquesne Light only held her responsible for half the bill when the account was in her name (N.T. 15, 17, 19-20, 26, 37).  This statement, while not objected to, is nevertheless classic hearsay that is uncorroborated by any other source.  Under general administrative agency law, hearsay evidence, properly objected to, is not competent evidence to support a finding; hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  Walker v. Unemployment Comp. Bd., 367 A.2d 366 (Pa. Cmwlth. 1976).  Since Complainant’s assertion is based solely on uncorroborated hearsay, it has no probative value.  Moreover, the remaining evidence in the record refutes this claim.

		As the party seeking to have the Commission decide whether Respondent violated provisions of the Public Utility Code, a Commission Order or regulation, Complainant bears the burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).  The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the 


smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, substantial evidence in the record must support the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		Responding to Complainant’s assertion that his former girlfriend was held responsible for only half the bill, Duquesne Light presented account statements that show on each occasion since 1997, Respondent transferred the account balance from one account to the next when one account was closed and a new one opened at 3876 Delco Road.  When Complainant’s account was closed on April 4, 2007, the account balance was transferred to the account of Rae Ann Szarmach.  Likewise, when her account closed on March 11, 2010, the account balance was transferred to Complainant’s account (N.T. 28-30; Respondent’s Exhs. 1-5).

		Moreover, transferring the account balances in this manner is in accord with  Section 1407(d) of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1407(d), effective December 14, 2004, which states:

A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.


Section 1403 of the same Act, 66 Pa. C.S. §1403, defines the term “applicant” to mean:

A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  (Emphasis added).


Since Complainant admits he has resided at 3876 Delco Road since 1997 (N.T. 11) and his name appears on the lease (N.T. 12), he is responsible for the outstanding balance that accrued during the time he resided there.

		Next, Complainant challenges three fees of $250.00 each that Respondent charged him for reconnection of service, because it shut off service at the utility pole instead of pulling the meter (N.T. 13, 15-17, 20-22, 26).  While Complainant was unable to furnish dates for these occurrences, Duquesne Light’s records show it charged Complainant a $250.00 reconnection fee on October 17, 2005, November 9, 2005 and June 4, 2009 (Respondent’s Exhs. 1 & 2).  Since the reconnection fees of October 17, 2005 and November 9, 2005 occurred more than three years before Complainant filed his informal complaint with the BCS on August 7, 2009, the Commission has no authority to review them.  66 Pa. C.S. §3314.  Furthermore, Complainant admits he has had a large dog roam the yard outside his house and he has posted a “Beware of Dog” sign (N.T. 12-13, 16, 21).  Therefore, Duquesne Light acted reasonably in shutting off service at the utility pole instead of pulling the meter, which incurred a charge of $250.00 on June 4, 2009.

		



Finally, Complainant requests a payment arrangement for the balance he owes on this account.  This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, Complainant bears the burden of proving by substantial evidence that he is entitled to the relief he seeks.  Stammel, supra and 66 Pa. C.S. §332(a).

		However he manages his household budget, Complainant will have to pay the Respondent for the electric service he consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.

		In addition, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq., which became effective on December 14, 2004, directs how the Commission must establish this payment arrangement.  Section 1403 of the Code, 66 Pa. C.S. §1403, defines “Payment Agreement” as:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.



Section 1405 of the Code, 66 Pa. C.S. §1405, regarding payment arrangements, reads in pertinent part:

   (b) LENGTH OF PAYMENT AGREEMENTS.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   	(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.[footnoteRef:2] [2:  	In January of each year the federal government releases an official income level for poverty called the “Federal Poverty Income Guidelines,” often informally referred to as the “Federal Poverty Level.”  The benefit levels of many low-income assistance programs are based on these poverty guidelines.  For the year 2010, 150% of the Federal poverty level for a household consisting of one individual is set at $1,354.00 gross income per month.
] 


   	(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   	(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

  	(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.


		Complainant’s monthly gross household income is $400.00 a month (N.T. 18-19, 21).  This amount clearly falls under 150% of the Federal poverty level of $1,354.00 for a household consisting of one individual.[footnoteRef:3]  Therefore, Complainant pursuant to 66 Pa. C.S. §1405(b) must pay off the arrearage on this account within 60 months and the following Order will so direct. [3:  	Duquesne Light agrees to provide Complainant with information so he can apply for its Customer Assistance Program (N.T. 36-37).] 


		


For the foregoing reasons, the complaint will be granted to the extent it requests a payment plan.  In all other respects, the complaint will be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.

2. The Complainant has met his burden of proving that he is entitled to a payment plan on his account for residential electric service with Respondent.  In all other respects, he has not met his burden of proving that he is entitled to any other relief from this Commission.  66 Pa. C.S. §332(a).

3. The payment plan established in the following Order conforms with the applicable provisions of the Public Utility Code.  66 Pa. C.S. §§1401, et seq.


ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Robert Gromo against Duquesne Light Company, at Docket No. C-2010-2164446, is hereby granted in part and denied in part.  To the extent the complaint requests a payment plan on this account, it is hereby granted.  In all other respects, the complaint is hereby denied.

2. That Complainant shall pay Respondent on the date due for the payment of each monthly bill, the regular budget amount of the bills as they come due, plus 1/60th of the arrearage owed on this account to be calculated as of the date the Commission enters its Order in 


this case; these payments shall commence with the first monthly bill received after entry of the Commission’s Order in this case and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

3. That, so long as Complainant adheres to the terms of this Order, Respondent shall not assess any late payment charges nor shall Respondent terminate service to Complainant, except for valid safety and/or emergency reasons.

4. That if Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.


Date: November 24, 2010										
							John H. Corbett, Jr.
							Administrative Law Judge
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