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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Recommended Decision (R.D.) of Administrative Law Judges (ALJs) Marlane R. Chestnut and Christopher P. Pell, issued October 22, 2010 in the above-captioned proceeding.  The ALJs recommend that the Commission adopt a Joint Petition for Settlement of Rate Investigation (Joint Petition or Settlement) which purports to resolve all of the outstanding issues in this proceeding.  There were no Exceptions to the Recommended Decision. 
I.	History of the Proceeding

On March 31, 2010, PECO Energy Company (PECO) filed Supplement No. 92 to Tariff – Gas Pa. P.U.C. No. 2 (Supplement No. 92) to become effective May 30, 2010.  Supplement No. 92 contained proposed changes in rates, rules and regulations calculated to produce approximately $43.8 million in additional gas distribution revenues anticipated for the future test year ending December 31, 2010.  Separately, PECO filed an Entry of Appearance on behalf of Anthony E. Gay, Esq., Jack R. Garfinkle, Esq., Thomas P. Gadsden, Esq., Anthony DeCusatis, Esq. and Catherine G. Vasudevan, Esq.

On April 12, 2010, the International Brotherhood of Electrical Workers Local 614, AFL-CIO (Local 614) filed a Petition to Intervene.

On April 20, 2010, the Office of Small Business Advocate (OSBA) filed a Public Statement, a Notice of Appearance on behalf of Lauren Lepkoski, Esq., and a Formal Complaint.  The Complaint was docketed at C-2010-2171283.

On April 22, 2010, Allison C. Kaster, Esq. and Carrie B. Wright, Esq. entered a Notice of Appearance on behalf of the Commission’s Office of Trial Staff (OTS).

On April, 27, 2010, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of James A. Mullins, Esq., Barrett C. Sheridan, Esq. and Tanya J. McCloskey, Esq., on behalf of Irwin A. Popowsky, Esq., the Consumer Advocate, and a Formal Complaint.  The Complaint was docketed at C‑2010‑2172335.

By Order entered on May 20, 2010 (Suspension Order), the Commission instituted a formal investigation to determine the lawfulness, justness and reasonableness of existing and proposed rates, rules and regulations, and assigned the proceeding to the Office of Administrative Law Judge for resolution.  Pursuant to section 1308(d) of the Public Utility Code, 66 Pa. C.S. § 1308(d), Supplement No. 92 was suspended by operation of law until December 31, 2010.

By Hearing Notice dated May 20, 2010, a prehearing conference was scheduled for June 9, 2010, in Harrisburg, and the matter was assigned to ALJ Chestnut and ALJ Pell.



On May 20, 2010, the Philadelphia Area Industrial Energy Users Group[footnoteRef:1] (PAIEUG) filed a Formal Complaint.  The Complaint was Docketed at C-2010-2177431. [1: 	For the purpose of this proceeding, the members of PAIEUG, listed on Attachment A to its Complaint and updated on June 24, 2010, are Abington Health System, Air Liquide Industrial U.S. LP, Albert Einstein Healthcare Network, Inc. Aria Health System, The Boeing Company, Building Owners & Managers Association of Philadelphia, GlaxoSmithKline, Jefferson Health System, Kimberly-Clark Corporation, Mainline Health System, Merck & Co., Inc., Sanofi-Aventis, St. Joseph’s University, United States Steel Corporation, Ursinus College and Villanova University.] 


On May 21, 2010, the ALJs issued a Prehearing Conference Order directing the parties to comply with various procedural requirements in connection with the scheduled prehearing conference.

In addition to a number of Rate Protests filed by individuals, two customers filed individual Formal Complaints.  The Complainants were Richard Carroll at Docket No. C-2010-2169991 and Craig Vorwald at Docket No. C-2010-2172542.

On June 8, 2010, PECO filed a Certificate of Service of Supplemental Direct Testimony with the Secretary and served PECO Sts. 2S and 9S on the parties of record as of that date.

The prehearing conference was held on June 9, 2010, in Harrisburg.  Appearing through counsel were PECO, the OTS, the OCA, the OSBA, PAIEUG and Local 614.  All in attendance filed and served prehearing memoranda.  No individual Complainants participated in the prehearing conference.  At the prehearing conference, the Petition to Intervene of Local 614 was granted, PECO’s Motion for a Protective Order was granted, discovery and other procedural requirements were addressed, and a litigation and briefing schedule was established.  The actions taken at the prehearing conference were memorialized in Prehearing Order No. 1, dated June 15, 2010.  Additionally, on June 21, 2010, the ALJs issued a Protective Order.

On June 30, 2010, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United (PCOC) filed a Formal Complaint.  The Complaint was docketed at C-2010-2185444.

In order to allow the company’s customers the opportunity to express their concerns or opinions concerning the pending rate increase request, combined public input hearings addressing both the proposed instant rate increase request and PECO’s electric rate filing at Docket R-2010-2161575, et al., were held on June 29, 2010, at 6:00 p.m. at the Township of Worcester Community Hall and on June 30, 2010, at 6:00 p.m. at the Ridley Township Municipal Marina.[footnoteRef:2]  Present and participating through counsel were PECO, the OTS, and the OCA.  In total, fifteen people testified, nine at the first session and six at the second session. [2: 	Additional public input hearings were held for PECO’s proposed electric rate filing. ] 


Written direct testimony and exhibits were submitted by the OTS, the OCA, the OSBA, Local 614 and PCOC on June 30, 2010.  Rebuttal testimony and exhibits were submitted by the OCA, the OSBA, PAIEUG, PCOC and PECO on July 23, 2010.  Surrebuttal testimony and exhibits were submitted by PECO, the OTS, the OCA and the OSBA on August 2, 2010.

On August 5, 2010, PECO, the OTS, the OCA, the OSBA, PAIEUG, Local 614 and PCOC (Joint Petitioners) informed the ALJs that they had reached an agreement in principle on most of the issues involved in this proceeding.  The Joint Petitioners subsequently notified the ALJs that all issues had been resolved, and consequently the hearings scheduled for this investigation were cancelled.  

On August 31, 2010, the Joint Petition was filed and served by the Joint Petitioners.  The Joint Petitioners each included statements in support of the Settlement. 

Also on August 31, 2010, the Joint Petitioners filed a Stipulation and Motion for Admission of Testimony and Exhibits.  They stipulated to the authenticity of the statements and exhibits listed in it, waived the opportunity to conduct cross-examination and requested that the statements and exhibits be admitted into the record.  On September 15, 2010, the ALJs issued an Order Granting Motion to Admit Testimony and Exhibits, which admitted the Stipulation, statements and exhibits into the record of this proceeding.

By letter dated September 2, 2010, the ALJs informed the individual complainants (each of whom had been served with the Joint Petition) of the Settlement and requested that they indicate if they wished to join, oppose or take no position on the proposed settlement.  The ALJs also enclosed a signature page that the Complainants could sign and return to us if they wished to join in the Joint Petition.  No responses were received. 

The Complaint filed by Richard Carroll at Docket No. C-2010-2169991 was withdrawn pursuant to a Certificate of Satisfaction filed on October 8, 2010. 

By Recommended Decision issued October 22, 2010, the ALJs recommended that the Joint Petition be adopted without modification.  No Exceptions to the Recommended Decision were filed. 

At our Public Meeting held December 16, 2010, we acted to adopt both the Joint Petition, as submitted by the Joint Petitioners, and the Recommended Decision with one modification regarding the implementation of PECO’s Gas Purchase of Receivables (POR) program, discussed infra.  

II.	The Joint Petition 

As noted, the Joint Petition was signed by PECO, the OTS, the OCA, the OSBA, PAIEUG, Local 614 and PCOC.  Attached to the Joint Petition is: (1) the proposed tariff supplement (settlement rates) (clean and black-line versions) (Exhibit 1); (2) the proof of revenues (Exhibit 2); (3) the proposed revenue allocation (Exhibit 3); and (4) the universal service terms and conditions (Exhibit 4).  Also attached to the Joint Petition are Statements A-G containing the Statements in Support of the Joint Petitioners. 

The principal terms and conditions of the Joint Petition were set forth in Section II of the Petition, Paragraph 7, as follows:

A.	Revenue Requirements/MGP

	(1)	Upon the Commission’s approval of this Settlement, PECO will be permitted to charge, effective for service rendered on and after January 1, 2011, the Settlement Rates set forth in the Tariff Supplement attached hereto as Exhibit 1.  The Settlement Rates are designed to produce an annual distribution rate revenue increase of $19.636 million, as shown on the proof of revenues attached hereto as Exhibit 2.  The increase in annual operating revenue is in lieu of the as-filed net increase of approximately $43.8 million.

	(2)	The Joint Petitioners agree that the Settlement Rates will support the expenditure, on an annual basis, of $5.982 million for the remediation of PECO’s former manufactured gas plant (“MGP”) sites based on a 6-year estimated remaining duration of PECO’s MGP remediation program.  The Joint Petitioners further agree that, in PECO’s next general gas base rate case, the Company’s MGP remediation expense allowance will be reset based on:  (1) a normalized annual level of MGP remediation costs to be incurred over the remainder of its MGP remediation program, and (2) the difference between (a) $5.982 million per year times the number of years (including partial years as a fraction) that the Settlement Rates are in effect, and (b) the actual, prudently-incurred MGP remediation costs, net of insurance recoveries, experienced during that same period.  All parties retain their rights to address, in future general gas base rate proceedings, the reasonableness of PECO’s MGP remediation program, including the costs incurred and insurance recoveries received by PECO.

	For accounting purposes, the above $5.982 million shall be recognized as PECO’s annual amount of MGP remediation expense through the period ending with the effective date of rates established in PECO’s next general base rate proceeding.

B.	Gas Smart Meter Surcharge Mechanism

	PECO will withdraw its proposed Gas Smart Meter Surcharge Mechanism.

C.	Revenue Allocation and Rate Design

	The Joint Petitioners agree to the terms set forth on Exhibit 3 attached hereto.  The customer charge for Rate GR will be $11.75 per month, as opposed to the requested customer charge of $12 per month.

D.	Energy Efficiency Programs

	PECO will recover the entire $2.008 million annual cost of its gas energy efficiency programs in its gas distribution base rates.  Further, the mechanism provided for in the settlement at Docket No. 2008-2028394 will be maintained, with the exception that the spending limit is increased from $1.8 million, as set forth in that settlement, to $2.008 million.

E.	Universal Services

	The Joint Petitioners agree to the terms set forth in Exhibit 4 attached hereto.  PECO’s proposed changes to the Gas Universal Service Fund Charge and annual reconciliation mechanism, as set forth in its March 31, 2010 filing and Supplement No. 92 are accepted, subject to:  (a) the Energy Efficiency cost recovery modifications set forth in Section D above, and (b) a modification to reflect changing the target for Tiers D, D1, E, and E1 of PECO’s Customer Assistance Plan (“CAP”) rates from 90% CAP population affordability to 88%.  Specifically, with respect to changing the target for Tiers D, D1, E, and E1 of CAP and as shown in Appendix A to Exhibit 4, the Base Rate Credit used to calculate the amount of Reconcilable CAP costs recovered through base rates is based on CAP discounts of $9,648,000 rather than $10,387,000 as originally proposed in RLO-1, Schedule D-5C, which results in a $0.2656 per MCF rate to be used for annual reconciliation purposes.

F.	Tax Accounting for Repairs

	(1)	PECO may, in the future, obtain a change in its method of tax accounting for repairs.  If it does so, it anticipates that it will be required to reflect an IRC Section 481(a) “catch-up” adjustment on its tax return for the year of that change.  PECO will notify each Joint Petitioner within ten days after the IRS issues an Industry Issue Resolution (e.g., a published Revenue Procedure) and/or an Industry Directive regarding tax accounting for repairs applicable to gas distribution assets.  Within sixty days after such guidance, PECO will notify the Joint Petitioners of its decision regarding whether or not to implement the repair method change.  If PECO determines that it will not elect to make the repair method change, it will provide its reasons therefore in the notice.  Each Joint Petitioner reserves its right to challenge PECO’s decision to not elect to make the repair method change.

	(2)	PECO will defer the tax benefit attributable to PECO’s catch-up adjustment and commence amortizing it for ratemaking purposes over a seven-year period upon implementation of the repairs method change (i.e., the filing of its tax return for the year of the change).  Such amortization, appropriately grossed-up for taxes, shall be provided to customers through a bill credit or other mechanism.  The bill credits will be allocated to customer classes based on net gas distribution plant as set forth in PECO’s cost of service study.  The amortization shall be without interest.  The amortization is subject to adjustment (including reflection of any interest required to be paid to the IRS) in the event the IRS disallows a portion of the catch-up adjustment.  To the extent the catch-up adjustment causes a state Net Operating Loss (NOL), the amount to be amortized shall be reduced to reflect any tax benefits lost because of the state NOL; if and when the NOL caused by the catch-up adjustment is utilized, the amount to be amortized will be adjusted accordingly.  At the time of PECO’s next gas distribution base rate case filing, PECO will propose accounting and rate treatment to provide to customers the tax benefits of any unamortized balance that remains at that time.  Each Joint Petitioner reserves its right to challenge that proposed treatment and to propose alternatives.

	(3)	The annual tax benefits produced by the new repairs accounting method will be subject to “flow through” tax accounting.  As a result, the tax benefit of the ongoing repair deductions claimed using the new method will be reflected in computing the Company’s tax expense in the year in which they are actually claimed on the Company’s tax return.  The future annual benefits attributable to the new repair accounting method will be reflected in the determination of revenue requirements in PECO’s next gas distribution base rate case filing.

G.	Unbundling of Uncollectible Expense

	PECO will implement its Gas Purchase of Receivables (“POR”) program consistent with the outcome of the proceeding at Docket No. P-2009-2143588 and the final outcome of the Commission’s rulemaking proceeding at L-2008-2069114.  Should the Commission determine in either of those proceedings that unbundled uncollectibles and a Merchant Function Charge (“MFC”) are required, PECO’s $4.4 million in POR uncollectibles will be unbundled, converted to a percent-of-revenue by class (GR – 1.07%; GC – 0.30%) and recovered through an MFC, and PECO will apply a corresponding discount to the receivables purchased from natural gas suppliers.



H.	Non-Residential Customer Deposits

	PECO will modify its tariff concerning the return of deposits related to non-residential customer accounts.  PECO will return the deposit on a non-residential account if the account was assessed fewer than two late payments in the previous 24 months.  In addition, the first annual review of the customer’s payment status will occur 24 months after the initial deposit date.  This change will become effective in 2011 after the appropriate tracking systems are modified to reflect the change.

I.	Rate Case Expense

	Joint Petitioners agree that the rate revenues authorized by this Settlement include a provision for rate case expense that, solely for accounting purposes, is based on an expense normalization period of no less than two years from the effective date of the rates approved in this proceeding.

J.	Depreciation Rates

	The Joint Petitioners acknowledge and agree that the depreciation rates proposed by PECO in its March 31, 2010 filing and as set forth in PECO Exhibit JA-1 were not challenged in this case and that the Company will use such depreciation rates to calculate the depreciation expense it records on its regulated books of account.

Joint Petition at 8-12.

III.	Discussion

The burden of proof to establish the justness and reasonableness of every element of the utility’s rate increase rests solely upon the public utility.  66 Pa. C.S. § 315(a).  “It is well-established that the evidence adduced by a utility to meet this burden must be substantial.”  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa.Cmwlth. 1980).  

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, M-00031768 (January 7, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991); Pa. PUC v. Philadelphia Electric Co., 60 Pa. P.U.C. 1 (1985).  Accordingly, we will address the terms of the Joint Petition.

A.	Revenue Requirement

PECO has agreed to accept a lower increase in annual revenues than it had originally requested.  The proposed Settlement permits PECO to establish overall distribution rates that produce additional annual operating revenue of $19.6 million beginning January 1, 2011, the end of the suspension period.  The agreed-upon increase is in lieu of PECO’s originally requested $43.8 million increase (later revised to $39.3 million).  Joint Petition at 4 and Appendix B. 

The ALJs indicate that the Parties extensively analyzed PECO’s filing and determined that the proposed $19.6 million increase represents a result that would be within the range of likely outcomes in the event of full litigation of the case, and therefore will result in just, reasonable and nondiscriminatory rates as mandated by the Public Utility Code.  We agree.  This increase is a significant reduction from the amount originally requested and provides customers with levels of savings that might not otherwise have been obtainable had this proceeding been fully litigated.

Accordingly, the amount of the proposed rate increase is in the public interest because ratepayers will continue to receive safe and reliable service at reasonable rates while allowing sufficient additional revenues to meet PECO’s operating expenses and provide a reasonable rate of return.   

B.	Unbundling of Uncollectible Expense

PECO agreed to implement its Gas Purchase of Receivables (POR) program consistent with the outcome of the proceeding at Petition of PECO Energy Company for Approval of its Natural Gas Supplier Purchase of Receivables Program, Docket No. P-2009-2143588 and the final outcome of the Commission’s rulemaking proceeding at Docket No. L-2008-2069114.  The Joint Petition provides that, should the Commission determine in either of those proceedings that unbundled uncollectibles and a Merchant Function Charge (MCF) are required, PECO’s $4.4 million in POR uncollectibles will be unbundled, converted to a percent-by-revenue by class (GR ‑ 1.07%, GC – 0.30%) and recovered through an MFC.  PECO will also apply a corresponding discount to the receivables purchased from natural gas suppliers.  Joint Petition at 7-8.

Pursuant to the Joint Petition for Partial Settlement in PECO’s POR filing at Docket P-2009-2143588, Section 9(G)(1), PECO may terminate its POR program by providing three months notice.  Therefore, PECO’s proposed rates, which would include default service-related uncollectible costs in its delivery rates, are appropriate only to the extent it offers a POR program that provides similar bad debt recovery and utility billing services embodied within its POR program.  If PECO files a petition with the Commission to terminate or significantly modify its POR program, PECO must concurrently file a tariff supplement establishing how it will address cost recovery associated with uncollectible expenses or other applicable costs.  Our decision to adopt the terms of the Joint Petition, as clarified in this Opinion and Order, is without prejudice to any future Commission proceedings that may seek to establish regulations regarding the treatment of default service-related costs.



C. 	Other Issues

In the Recommended Decision the ALJs weigh the merits of the proposed resolution of the other issues addressed in the Joint Petition.  These issues include, inter alia: (1) the revenue allocation among the rate classes; (2) the recovery of manufactured gas plant remediation costs; (3) the recovery and audit of energy efficiency program costs; (4) changes to the Gas Universal Service Fund Charge and annual reconciliation mechanism; (5) modifications to the Customer Assistance Program;  and (6) potential changes to the tax accounting treatment relating to repairs to distribution assets.  We concur with the ALJs’ analysis and recommendations regarding these issues that were explicitly addressed in the Joint Petition.  Accordingly, with the exception of the modifications regarding the unbundling of uncollectible expense, supra, we shall adopt the ALJs’ findings set forth on pages 9-17 of the Recommended Decision. 

D. 	Directed Questions

The ALJs note that in Appendix A to the Suspension Order, the Commission identified seven issues to which the Parties to the proceeding were instructed to give particular consideration.  It is clear on the record that PECO provided the Parties in this proceeding with comprehensive evidence addressing the areas of concern identified by the Commission in the Suspension Order.  The ALJs state, and we agree, that the evidence was carefully examined by the Joint Petitioners in reaching the Settlement.  R.D. at 20.  Such examination provides a favorable consideration in support of our approval of the Joint Petition.

IV.	Conclusion

Consistent with the discussion, supra, and based upon our review of the record in this proceeding, the supporting statements of the Joint Petitioners, and the Recommended Decision of the ALJs, we conclude that the rates, terms and conditions contained in the Joint Petition are just, reasonable and in the public interest and are in accord with the Rules and Regulations of this Commission and the provisions of the Public Utility Code.  We also conclude that our approval of PECO’s POR program is conditioned upon the ongoing inclusion therein of bad debt recovery and utility billing services similar to those contained in PECO’s current POR program; THEREFORE,

		IT IS ORDERED:

1. That the Recommended Decision of Administrative Law Judges Marlane R. Chestnut and Christopher P. Pell, issued October 22, 2010, is adopted without modification, except, as amended to clarify that our findings regarding PECO Energy Company – Gas Division’s proposed Purchase of Receivables program are conditioned upon the continuation of bad debt recovery and utility billing services similar to those contained in PECO Energy Company-Gas Division’s current Purchase of Receivables program.  

2. That if PECO Energy Company-Gas Division files a petition with the Commission to modify or terminate its purchase of receivable program, PECO Energy Company must concurrently file a tariff supplement establishing how it will address cost recovery associated with uncollectible expense or other applicable costs.

3.  That the rates, rules and regulations contained in Supplement No. 92 to Tariff – Gas Pa. P.U.C. No. 2 shall not be permitted to be placed into effect.

4. That the rates, terms and conditions contained in the Joint Petition for Settlement of Rate Investigation at Docket No. R-2010-2161592 submitted by PECO Energy Company-Gas Division, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United and the International Brotherhood of Electrical Workers, Local 614, be approved and adopted without modification. 

5. That upon entry of this Opinion and Order, PECO Energy Company-Gas Division be permitted to file a tariff supplement in substantially the same form as that attached as Appendix A to the Joint Petition for Settlement of Rate Investigation to become effective for service rendered on and after January 1, 2011, which tariff supplement, inter alia, increases the company’s rates so as to produce an increase in annual base rate revenues of $19.636 million.

6. That the Complaints filed by: the Office of Small Business Advocate at Docket No. C-2010-2171283; the Office of Consumer Advocate at Docket No. C‑2010-2172335, Philadelphia Industrial Energy Users Group at Docket No. C‑2010‑2177431; Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United at Docket No. C-2010-2185444; Richard Caroll at Docket No. C-2010-2169991; and Craig Vorwald at Docket No. C-2010-2172542 be terminated and marked closed; 

7. That upon acceptance and approval by the Commission of the tariff supplement filed by PECO Energy Company-Gas Division consistent with this Opinion and Order, this proceeding at Docket No. R-2010-2161592 shall be marked closed.

[image: ]BY THE COMMISSION


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  December 16, 2010
ORDER ENTERED:  December 29, 2010
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