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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Richard Robinson					:
							:
	v.						:		C-2009-2112841
							:
PECO Energy Company				:


INITIAL DECISION


Before
Administrative Law Judge
Dennis J. Buckley


			             HISTORY OF THE PROCEEDING

		This decision sustains in part and dismisses in part a formal Complaint that Richard Robinson (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on June 10, 2009.  Complainant averred that on or around May 20, 2009, a tree trimming crew from Asplundh Tree Expert Co. (Asplundh) under contract with PECO Energy Company (PECO or Respondent) arrived at Complainant’s property without prior notice and, despite Complainant’s objection, pruned trees on Complainant’s property without his permission.  Complainant asserts that this was done in contravention of a prior Administrative Law Judge (ALJ) decision in the case of Robinson v. PECO Energy Company, Docket No. C-00003155 (Initial Decision filed September 14, 2000) and the unappealed Final Order of the Commission at that docket issued October 18, 2000.  The Complainant demands: (1) the imposition of a $1,000 penalty to be donated by PECO to the United Way of Southeastern Pennsylvania, and (2) prior notification of future pruning via a bill insert enclosed with the electric bill issued the month prior to pruning and a contact number meant to assure the presence of the property owner on the occasion of any work impacting the property.  

		Respondent answered the Complaint on July 1, 2009, and admitted that it had not provided the Complainant with the sixty days advance notice prior to conducting tree trimming on Complainant’s property as required by the Commission’s Order at Docket No. C-00003155.    However, in its Answer PECO contends that since 2000, PECO has implemented two additional vegetation management programs and that special notice procedures for Complainant were not built into the new programs.  PECO suggests that the ALJ Initial Decision and Order of September 14, 2000 at Docket No. C-00003155 and the Final Order of October 18, 2000 not apply to its newly developed programs given the cost and frequency of the new programs and because there are no special circumstances or conditions that distinguish Complainant’s home from those of other PECO customers, and thus there is no justification for what PECO terms “preferential treatment of the Complainant.”  PECO Answer at ¶ 4.

		This case was assigned to ALJ Charles E. Rainey, Jr., and on September 16, 2009, ALJ Rainey issued a Prehearing Order.  

		A hearing was held in this matter on December 8, 2009, in the Philadelphia, Pennsylvania office of the Commission.  Complainant, who appeared pro se, testified on his own behalf and presented one exhibit (Complainant Exhibit 1), parts of which were objected to by PECO and which were not admitted into the record.  N.T. at 6.  However, Paragraphs 3, 6 and 9 of Complainant’s Exhibit 1 were admitted into the record.  PECO was represented by Mr. Ken Massey, Esq., who presented one witness, Jeffrey Watson, Project Manager, and six exhibits (PECO Exhibits 1-6), all of which were admitted into the record without objection.  No briefs were filed.  The record closed upon conclusion of the hearing, though on December 11, 2009, the Complainant made an attempt to introduce further evidence into the record by way of a letter to the Secretary of the Commission.  It does not appear that a copy of the letter was ever served on PECO, and neither the letter nor its contents have been reviewed or considered in the preparation of this Initial Decision.

		On October 15, 2010, this case was assigned to me for the preparation of an Initial Decision.



					FINDINGS OF FACT

		1.	Complainant is Richard Robinson, who resides at 3 Waterville Road, Wallingford, Pennsylvania.  He receives electric service from the Respondent at that address.

		2.	Respondent is PECO Energy Company.

		3.	On or about May 19, 2009, a tree trimming crew from Asplundh Tree Expert Co., under contract with PECO, pruned trees on Complainant’s property.  When the crew returned on May 20, 2009, to retrieve a piece of equipment, Complainant objected to the pruning and to PECO’s alleged failure to provide him with prior notice.  (N.T. at 13-14, 16-17, 18).

		4.	Jeffrey Watson is employed by PECO as a Project Manager in the Vegetation Management Department, and his duties include preventive maintenance for the distribution system which involves cyclical trimming on a five year basis.  (N.T. at 25-26).

		5.	 According to Mr. Watson, the Complainant lives in a heavily wooded area, in which PECO has experienced outages on a fairly consistent basis.  (N.T. at 26).

		6.	PECO’s Vegetation Management Program improves the safety and reliability of PECO’s service.  (N.T. at 27).

		7.	On a prior occasion, specifically September 20, 2002, after PECO afforded Complainant notice of prospective tree trimming, Mr. Watson met with the Complainant in response to Complainant’s concerns about further tree trimming.  On that occasion, Mr. Watson agreed to defer tree trimming because there was not a reliability or safety issue affecting PECO’s service at that time.  (N.T. at 32).

		8.	On December 18, 2007, PECO sought permission to trim trees on Complainant’s property, but Complainant refused to allow the trimming to take place. (N.T. at 33; PECO Exhibit 3).

		9.	After 2007, the next scheduled tree trimming for the Complainant’s area was scheduled for 2012, but in 2006, PECO initiated the “34 KV Program.”  The “34 KV Program,” as described by PECO, “targets circuits with underperforming reliability due to vegetation on the 34 KV system,” and provides between two weeks and 30 days advance notice to customers.  PECO representatives leave door hangers at specific properties outlining the work will be performed at the property.  (N.T. at 35; PECO Exhibit 4).

		10.	On March 29, 2009, PECO issued a press release announcing a tree maintenance program affecting wide areas of the PECO service territory, including parts of Delaware County wherein Complainant resides.  (PECO Exhibit 1).

		11.	PECO’s witness, Jeffrey Watson, relying on a record prepared by an employee of Asplundh who was not present at the hearing, testified that a door hanger had been placed on Complainant’s door on April 28, 2009.  (N.T. 37-39; PECO Exhibit 5).

		12.	A door hanger is a small piece of rectangular orange poster board that explains the nature of the maintenance to be performed and which provides a telephone number for a property owner to call if there are any questions or concerns about the proposed work.  (N.T. at 37-38).

		13.	The Complainant denied that any door hanger had been left on his door and maintained his complaint that in May, 2009, tree trimming was done on his property without prior notice. (N.T. at 38; Complainant Exhibit 1 at ¶¶ 3, 6, 9).

		14.	PECO’s witness, Jeffrey Watson, conceded that the claimed placement of the door hanger would have afforded the Complainant only “a little bit more than 20 days notice,” in contravention of the 60 days prior notice required, apologized for the “inadvertent mistake,” and stated that PECO will “make adjustments so that sufficient notice is provided for trimming programs in the future.”  (N.T. at 41).

		15.	PECO approaches customers prior to performing tree trimming.  If the customer objects to the work, and if PECO deems that there is no immediate threat posed by the vegetation, PECO does not perform the work.  (N.T. at 49). 

		16.	Trimming is scheduled to take place near Complainant’s property in 2012.  PECO agreed that Complainant will receive sixty (60) days notice prior to any work.  (N.T. at 52-53).

		17.	In 2002, 2007, and again in 2009, Complainant demanded to meet with PECO employees and objected to tree trimming that PECO proposed to carry out in the right-of-way. (N.T.  at 13-14; 16-17; 18, 32-33; PECO Exhibits 3, 5).

					       DISCUSSION

		In this case, the Complainant raises an issue concerning the quality of service that Respondent provides.  Specifically, the Complainant maintains that on or about May 19-20, 2009, an Asplundh tree trimming crew under contract with PECO arrived at Complainant’s property without prior notice and, despite Complainant’s objection, pruned trees on Complainant’s property without his permission.  Findings of Fact Nos. 3, 14.  The Complainant asserts that this was done in contravention of a prior decision issued by ALJ Herbert Smolen in the case of Robinson v. PECO Energy Company, Docket No. C-00003155 (September 14, 2000), which decision became final with the issuance of a Final Order by the Commission on October 18, 2000.  The Complainant demands: (1) the imposition of a $1,000 civil penalty to be donated by PECO to the United Way of Southeastern Pennsylvania, and (2) prior notification of future pruning via a bill insert enclosed with the electric bill issued the month prior to pruning and a contact number meant to assure the presence of the property owner on the occasion of any work impacting the property.  For reasons that will be set forth, below, I agree that PECO violated the notice requirement set forth in the Final Order issued on October 18, 2000, at Docket No. C-00003155, but I do not agree that the imposition of a civil penalty is warranted.[footnoteRef:1] [1: 	Without getting into the mechanics of bill inserts, I find that Complainant’s demand for a special bill insert providing him with notice of proposed tree trimming is unreasonable and beyond the scope of the Final Order of October 18, 2000.] 


		The General Assembly has mandated the character of service and facilities a public utility must provide in Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, which reads in pertinent part: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

		The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility's services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  Section 102 of the Code, 66 Pa. C.S. § 102, defines the word "service" as: 

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under [the Code].

 		A utility's "service" is not merely confined to the distribution of electrical energy, but also includes "any and all acts" related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  Thus, the definition of "service" is sufficiently broad enough to encompass a utility's vegetation clearance practices in its rights-of-way.  Id.

		As the party bringing this Complaint to the Commission, Complainant bears the burden of proving that the Respondent violated a duty mandated by the Public Utility Code. 66 Pa. C.S. § 332(a).  The term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950);  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term "preponderance of the evidence" means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant's evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence. Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967);  Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234. 
 
		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term "substantial evidence" to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980);  Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		The issue in this case is whether PECO violated a prior Commission Order requiring sixty days notice to the Complainant ahead of any tree trimming on Complainant’s property.  PECO admitted at hearing that it had inadvertently violated the sixty day notice requirement set forth in the Commission’s Final Order of October 18, 2000 at Docket No. C-00003155.  I accept PECO’s representation that this violation was inadvertent as well as PECO’s commitment that it will, in the future, abide by the sixty day notice requirement.[footnoteRef:2]  Findings of Fact Nos. 14, 16.   [2: 	I am, however, concerned that in its Answer to the Complaint, PECO suggests that the Final Order of October 18, 2000 should not apply to its vegetation maintenance programs given the cost and frequency of the new programs and that there are no special circumstances or conditions that distinguish Complainant’s home from those of other PECO customers.  PECO Answer at ¶ 4.  I decline to adopt or to recommend the adoption of the suggestion.  If PECO desires a modification of the Final Order of October 18, 2000, then PECO must seek that through a Petition for Modification pursuant to 66 Pa. C.S. § 703(g).] 

	
		With respect to the Complainant’s demand that PECO be required to pay $1,000.00 to the United Way of Southeastern Pennsylvania for this violation, I note that the Commission possesses no jurisdiction to award monetary compensation for violations of the Public Utility Code. See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301, the Commission may impose a maximum civil penalty of $ 1,000 per every violation of the Code, its regulations or its orders, and that money goes to the General Fund.  However, PECO has, in the past, tried to accommodate the Complainant despite PECO’s established right to enter the right-of-way and to trim vegetation.  Findings of Fact Nos. 11, 12, 14, 15; PECO Exhibit No. 6.  On this occasion, the violation involved one instance and was inadvertent.  The action was, at worst, negligent and non-intentional, and PECO has agreed not to repeat it.  Under the circumstances, no civil penalty is warranted. See 52 Pa. Code § 69.1201.

		With PECO’s admission, Complainant has met his burden of demonstrating that PECO failed to comply with a Commission Order requiring sixty days notice ahead of any tree trimming.  However, I do not accept as credible the Complainant’s assertion that he was afforded no notice at all with respect to the tree trimming in May, 2009.  Based on the record in this proceeding, I am concerned that it appears that the Complainant objects to any tree trimming whatsoever on his property.  This argumentative posture on the part of the Complainant was demonstrated at hearing when the Complainant first accused the Asplundh crew of lying about the reason for their return to Complainant’s property on May 20, 2009, and then engaged PECO’s witness in an irrelevant debate about the types of trees on Complainant’s property. (N.T. 41, 55-59).  The Complainant is cautioned not to misinterpret the Final Order of October 18, 2000 as affording some sort of “right” to refuse PECO entry onto his property to trim vegetation.  The Final Order of October 18, 2000 requires, in pertinent part: (1) sixty days advance notice ahead of any tree trimming, (2) the provision of a copy of PECO’s tree-trimming guidelines to the Complainant at his request, and (3) “adequate supervision [during tree trimming] in the interest of public safety and convenience.”  Final Order, Docket No. C-00003155 (October 18, 2000), at ¶¶ 2, 4, 5.  For his part, the Complainant must realize that PECO has the right to trim vegetation as part of its overall duty under the Code to provide safe and reliable utility service to all of its customers, including the Complainant.  66 Pa. C.S. § 1501.

				         CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.	 The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

3.	Complainant has met his burden of proving that Respondent violated Section 1501 of the Public Utility Code by failing to provide the sixty day notice required by the unappealed Final Order in Robinson v. PECO Energy Company, Docket No. C-00003155 (October 18, 2000); 66 Pa. C.S. §§ 332(a), 1501. 

		4.	A “Right of Way Grant,” dated May 2, 1938, between the Philadelphia Electric Company (now PECO) and the prior owners of Complainant’s property gives PECO, “the right to trim and keep trimmed, in a workmanlike manner, all trees to provide proper clearance for the safety of operation of the aforesaid facilities as from time to time the Company shall deem requisite and proper for the purposes aforesaid.”  (PECO Exhibit 6).

5.	Under the circumstances, imposition of a civil penalty upon Respondent is not warranted.  66 Pa. C.S. § 3301; 52 Pa. Code § 69.1201.
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Richard Robinson against PECO Energy Company at Docket No. C-2009-2112841, is hereby sustained to the extent that it raises an issue concerning required prior notice to the Complainant before tree trimming takes place on Complainant’s property.  In all other respects, the Complaint is denied.

		2.	That Respondent, PECO Energy Company, shall, in the future, provide the Complainant with the sixty day notice required by the unappealed final Order in Robinson v. PECO Energy Company, Docket No. C-00003155 (October 18, 2000). 66 Pa. C.S. §§ 332(a), 1501.

		3.	That Respondent, PECO Energy Company, is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the regulations of this Commission, 52 Pa. Code § 1.1, et seq.	


Date:  November 24, 2010				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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