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Before
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HISTORY OF THE PROCEEDING
On October 26, 2009, Dimos Panagoulias (“Complainant) filed a formal complaint (“complaint”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) concerning a commercial electric service account at 370 Market Street, Sunbury, Pennsylvania (“service address”) with PPL Electric Utilities Corporation (“Respondent” or “PPL” or “Company”).  Complainant alleged Respondent’s bills contained incorrect charges.  Specifically, Complainant alleged Respondent charged for three-phase electric service (“GS-3”) simply because Complainant is defined as a new general service customer when the previous customer at the same service address was billed for single-phase electric service (“GS-1”) - a lower rate.     

On November 16, 2009, PPL filed its Answer to the complaint stating that the Company did not bill the Complainant improperly.  PPL stated further that pursuant to its tariff, all non-residential three-phase accounts established after January 1, 2008, were to be billed under the GS-3 rate.  Complainant established his account on November 28, 2008.  PPL requested that the Commission deny the complaint.  

By Interim Order issued November 19, 2009, Chief Administrative Law Judge Veronica Smith directed that the parties attempt to resolve this matter through mediation.  Mediator Cynthia Lehman was assigned to this matter and reported by memorandum that the case should be scheduled for hearing on December 22, 2009.

A Hearing Notice dated July 19, 2010, scheduled an initial telephonic hearing for Wednesday, August 18, 2010.  The Hearing Notice also indicated the presiding officer as Administrative Law Judge (“ALJ”) Angela T. Jones.  The undersigned ALJ issued a Prehearing Order dated July 27, 2010, which, among other things, provided appropriate procedure for an adversarial proceeding of this nature before the Commission.

On August 16, 2010, William Hronis, Esquire filed a Notice of Appearance in compliance with the procedure in the Prehearing Order.  On August 18, 2010, Andrew H. Ralston, Esquire filed his Entry of Appearance in this dispute for PPL.
On August 18, 2010, the initial telephonic hearing convened as scheduled.  Complainant was present and was represented by Mr. Hronis.  Mr. Ralston represented Respondent and sponsored the following four (4) exhibits:

1. PPL Exhibit #1 – Account Activity Stmt.

2. PPL Exhibit #3 – Rate Schedule GS-1

3. PPL Exhibit #4 – Rate Schedule GS-3

4. PPL Exhibit #5 – BCS Informal Complaint Decision

All PPL exhibits were admitted into the record.  The transcript of the telephonic evidentiary hearing consists of fifty-eight (58) pages.

On August 30, 2010, a further hearing convened as agreed to by the parties.  The parties presented a stipulation to the facts of the dispute.  The stipulation is incorporated in the finding of facts in this proceeding below.  The transcript of the further hearing consisted of sixteen (16) pages.  The parties agreed to file simultaneous briefs.  By Prehearing Order #2 dated September 1, 2010, the briefing schedule was confirmed with main briefs due September 13, 2010, and reply briefs due September 23, 2010.  Both parties filed timely main briefs and neither party filed reply briefs.  On September 23, 2010, the hearing record closed in compliance with Prehearing Order #2.  The record consists of the August 18, 2010, 58 pages of transcript, the four PPL exhibits, the August 30, 2010, 16 pages of transcript, the PPL Main Brief and the Panagoulias Main Brief.  This matter is ripe for decision.
FINDINGS OF FACT

1.
On October 27, 2008, Complainant purchased the service address. 
2.
Complainant connected electric service for the service address with PPL on November 28, 2008.
3.
Complainant’s account number for the service address was 73310-48024.
4.
Complainant was a non-residential customer of PPL.
5.
At all times material and relevant hereto, the service address had three-phase electric service.

6.
Prior to Complainant’s purchase of the service address, the prior owner had been billed at the GS-1 billing rate, as permitted by PPL’s tariff and Commission regulations.

7.
Complainant is billed at the GS-3 rate pursuant to the Rate Schedule 
GS-3 set forth in PPL’s tariff, and approved by the Commission.  The GS-3 Rate Schedule has been admitted into evidence as PPL Exhibit #4.

8.
According to Rate Schedule GS-3, “Effective January 1, 2008, new General Service customers receiving three-phase service will be served under Rate Schedule GS-3.”  PPL Exhibit #4, Twenty-First Revised Page No. 25.
9.
Complainant became a “new General Service customer” of PPL after January 1, 2008.
10.
Complainant received three-phase service from PPL.
11. Complainant’s billing history with PPL was as follows:

	Billed Month
	Days
	KWH
	Amount billed

	December
	13
	240
	$118.88

	January
	34
	320
	$257.51

	February
	28
	240
	$251.34

	March
	32
	240
	$251.34

	April
	2
	80
	$21.57


PPL Exhibit #1. 
12. The GS-3 rate carries a minimum demand charge regardless of the usage on the account.

13. This charge has been approved and, in fact, was required by the PUC.
14. Because the prior owner was permitted to be billed at the GS-1 rate, his bill did not carry a minimum demand charge.
15. As such, the prior owner’s electric bills [to the service address] were substantially lower than Complainant’s electric bills.
16. Prior to purchasing the service address, Complainant did not contact PPL at all, to discuss the ramifications of having three-phase service in light of the provision of Rate Schedule GS-3 set forth above.
17. The provision of Rate Schedule GS-3 of PPL’s tariff set forth above had been approved by the PUC, after a period of public comment, and was available to the public (including on PPL’s website) prior to Complainant’s purchase of the service address, at the time that Complainant purchased the service address and prior to Complainant establishing his electric service with PPL. 

18. Complainant paid his December electric bill in full with a payment of $118.88 on December 30, 2008.

19. Complainant did not pay his entire electric billed amount for any month after December 30, 2008. 

20. On March 5, 2009, a non-residential termination notice was sent to Complainant by PPL with a proposed termination date of March 12, 2009.
21. On March 18, 2009, Complainant’s electric service was terminated for non-payment.

22. BCS determined that Complainant’s informal complaint against PPL was not justified.  PPL Exhibit #5.

23. “On and after January 1, 2010 … single phase customers on Rate Schedule GS-3 may switch to Rate Schedule GS-1, but may not thereafter switch back to Rate Schedule GS-3.”  PPL Exhibit #4, Twenty-First Revised Page No. 25.
24. “Rate Schedule [GS-1] is for small general single phase service at secondary voltage.”  PPL Exhibit #3, Twenty Second Revised Page No. 24. 

25. “Rate Schedule [GS-3] is for large general two and greater service at secondary voltage.”  PPL Exhibit #4, Twenty-First Revised Page No. 25.
DISCUSSION

Applicable Law


As the party seeking the intervention of this Commission, Complainant has the burden of proving Respondent violated the provisions of the Public Utility Code or this Commission’s regulations in some fashion.  Section 332(a) of the Public Utility Code (“the Code”), 66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, complainant must show the public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992), and is met by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


Section 1301 of the Code, 66 Pa.C.S. § 1301, requires public utility rates to be just and reasonable and in conformity with the Commission’s orders and regulations.  Where a customer is heard to complain about an existing rate or charge included in its approved tariff, there is a strong presumption the pre-existing Commission-approved rate is just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).  In this matter, what is at issue is the reasonableness of the application of the tariff rate as Respondent interpreted and applied it to Complainant’s situation.  
Argument of Complainant


Complainant contended that Commission Orders “fixing rates are not res judicata nor are its findings of fair value conclusive for the future in that the law contemplates a reexamination of such matters as conditions change or warrants.”  Panagoulias M.B. at 1 citing, Pennsylvania Gas & Water Co.-Water Division v. Pennsylvania Public Utility Commission, 381 A.2d 996, 33 Pa.Commw. 143 (1977), reversed, 424 A.2d 1213, 492 Pa. 326, cert. denied,102 S.Ct. 112, 454 U.S. 824.  Complainant stated that there is no dispute from the facts stipulated that the service address’s prior owner had electric bills substantially lower than those of the Complainant.  Panagoulias M.B. at 2 citing Stipulation ¶ 15.
  Complainant argued that the “nature, characteristics and use of the … utility service [at the service address] remains unchanged from the prior owner (as of May 14, 2007) to the present date.”  Id.  Complainant concluded that the application of the rate to Complainant is unreasonable and violates Section 1301 of the Public Utility Code on grounds of public policy and fundamental fairness.  Id. 
Complainant requested the following:

(1) that the amount due, $663.25, to PPL for electric service be waived and deemed satisfied;

(2) that all negative reporting to all credit bureaus be corrected to reflect within thirty (30) days and at the expense of PPL that the debt has been satisfied; 
(3) that electric service be reestablished at the service address at a rate selected by the Complainant; and

(4) any other relief deemed relevant.  Id.

Argument of Respondent

Respondent stated that PPL, Inc. filed its Restructuring Plan at Docket No. R-00973954 pursuant to the Competition Act of 1996 which became effective January 1, 1997.  PPL, Inc. unbundled its tariff rates effective January 1, 1999 pursuant to its restructuring plan that was approved by Commission Order entered August 20, 1998.  PPL, Inc. restructured into PPL Electric Utilities (“PPL”) and PPL Energy Plus in 2000.  PPL M.B. at 4.  On March 29, 2004, PPL filed its distribution rate case which was approved by the Commission ordering the rates to become effective on January 1, 2005.  In 2005, the Office of Small Business Advocate (“OSBA”) appealed the approved 2005 rates objecting to the implementation of the distribution rates in that some rate classes would move closer to the system average rate of return than others.  In Lloyd v. Pennsylvania Public Utility Commission, 904 A.2d 1010 (2005), the Commonwealth Court sustained the objection of OSBA and required all PPL rates for all customer classes be brought to the system average rate of return.  PPL M.B. at 5.

PPL filed distribution rates in compliance with Lloyd and pursuant to cost of service allocation requirements PPL proposed separation of the single-phased (“1P”) service and 3-phased (“3P”) service into separate rate classes.  PPL M.B. at 5.  The proposal reflected the mandates of Lloyd such that the more capital intensive service, 3P service, be paid by the customers that it is provided to while the less costly service, 1P service, be borne by those customers that only require 1P service.  The proposed rates reflected a new “GS-3” rate for  customers receiving the 3P service while the GS-1 rate remained for the 1P service customers.  The GS-3 rate applied to any new customer establishing 3P service after January 1, 2008.  By settlement all parties agreed to the proposed GS-1 and GS-3 rates.  On December 6, 2007, the Commission entered an Order that approved the settlement at Docket No. R-00072155 for, among other things, the proposed separation of the 3P service and the 1P service corresponding to the GS-3 and GS-1 rates, respectively.  PPL M.B. at 5-6.

On January 1, 2008, PPL no longer allowed new business customers to choose between GS-1 and GS-3 rates but assigned new accounts based upon the type of service received.  Consequently, new customers receiving 1P service were assigned the GS-1 rate and new customers receiving 3P service were assigned the GS-3 rate.  Both of these rates and the implementation of assignment to customers were reviewed and approved by the Commission.  PPL M.B. at 6.  Due to the separation of the service corresponding to cost of service, the minimum bill in 2009 for GS-1 customers was $12 per month; in comparison, the minimum bill for GS-3 customers was $235 per month.  In 2010 PPL removed its cap on rates resulting in the minimum bill for GS-3 customers decreasing to $117 per month.  PPL has proposed that the minimum bill for GS-1 customers be $50 per month in its 2010 rate case.  PPL M.B. at 6.  

PPL merely stated that the tariff rate controls for the 3P service provided to Complainant.  Furthermore, PPL contended that the instant case is no different from Commission precedent.  In Michael Kuziak v. PPL Electric Utilities Corp., Docket No. C-2009-2091820, Final Order entered September 30, 2009, the Commission found that the tariff rate for the commercial customer using 3P service was valid.  PPL M.B. at 6.  PPL contended that the GS-3 rate billed to the Complainant here is neither discriminatory nor irrational.  
Decision


There is no dispute that Complainant received 3P service (FOF 10).  There is no dispute that Complainant received 3P service subsequent to January 1, 2008 (FOF 9, 10).  There is no dispute that the effective GS-3 rate applies to new non-residential customers to which PPL provides 3P service.  Complainant pleaded to be charged rates applicable to a non-residential customer prior to January 1, 2009 to which PPL provided 3P service.  However, Complainant according to the evidence is not that type customer.  
There is a presumption of reasonableness regarding existing, Commission-approved rates.  Duquesne Light Co., 715 A. 2d 540 (Pa. Cmwlth. 1998).  Complainant offers no evidence that the rate is incorrectly applied or that costs corresponding to the rate have changed or that facilities to deliver the service have become less expensive or any other circumstances that there is a significant change in the cost of service corresponding to the GS-3 rate.  Rather Complainant stated that the billed amount was less prior to January 1, 2008, and customers were permitted to choose the lesser billed amount; thus, Complainant should be able to choose his billed amount because he is using the same service at the same service address.  The Complainant fails to acknowledge that the Company changed the criteria for 3P service delivered after January 1, 2008.  The implementation of the GS-3 rate after January 1, 2008, is applicable to a new customer receiving service post January 1, 2008.  Complainant is a post January 1, 2008 customer.  To grant the request of the Complainant would violate the Commission-approved tariff appropriate for the Complainant.  



Complainant provides no evidence demonstrating changes to the nature and characteristics of the service delivered after January 1, 2008 that would cause the application of the GS-3 rate tariff to be questioned.  Moreover, the evidence does not show there have been changes at the service address in the type of service needed or received to warrant application of 1P service or any different service rather than 3P service.  Complainant’s argument is unpersuasive.

Furthermore, the Complainant has shown no evidence that the instant complaint is distinct or novel from Kuziak.  In Kuziak, there existed one three-phase meter and the Complainant established service after January 1, 2008.  PPL billed the Complainant at the GS-3 rate because the 3P service was available for use.  The Commission found in Kuziak that the approved tariff was just and reasonable and the application of the tariff to the Complainant was just and reasonable.  It is the latter rationale in Kuziak, i.e. the application of the tariff to the Complainant as just and reasonable that is controlling and compelling to this proceeding. 
While the undersigned is sympathetic to Complainant’s circumstances, the evidence presented does not demonstrate the Company failed to provide Complainant with appropriate billing for service pursuant to its approved tariff.  Complainant has failed to meet his burden of proof.  Consequently, the Complainant failed to prove that the Company has violated 66 Pa.C.S. § 1301.  The Commission-approved tariff is just and reasonable, and Respondent’s application of its tariff to Complainant is also just and reasonable.  Accordingly the complaint is dismissed by the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2.
Complainant failed to meet his burden of proving he is entitled to relief.  66 Pa.C.S. § 332(a).


3.
Respondent correctly applied the three-phase electric service rate specified under its tariff to Complainant’s account.
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the formal complaint filed by Dimos Panagoulias against PPL Electric Utilities Corporation at Docket No. C-2009-2138138 is dismissed.

2. That the Secretary’s Bureau mark this matter closed.
Date:  November 24, 2010


________________________








Angela T. Jones







Administrative Law Judge
	� 	“BCS” is the Commission’s Bureau of Consumer Services.  PPL Exhibit #2 was withdrawn from consideration into evidence.


	� 	Finding of Facts 1 through 22 are the stipulation of facts agreed to by both parties.


	� 	There is a payment of $140.00 on March 23, 2009, but that is not for a full electric service bill.


	� 	Stipulation ¶15 corresponds to Finding of Fact (“FOF”) 15.
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