BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah L. Anderson					:
							:
	v.						:		C-2009-2136754
							:
PECO Energy Company				:



INITIAL DECISION


Before
Administrative Law Judge
Dennis J. Buckley


HISTORY OF THE PROCEEDING

		This decision grants a Motion for Judgment on the Pleadings submitted by PECO Energy Company (PECO or Respondent) and dismisses a Formal Complaint that Deborah L. Anderson (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on October 13, 2009.  The Complaint concerns arrears owed by the Complainant to PECO for utility service at 526 Fern Street, Yeadon, Pennsylvania, Complainant’s residence.  In sum, Complainant asserted that she does not owe over $33,000 in arrears to PECO and demanded a payment arrangement at a level acceptable to the Complainant.[footnoteRef:1]  Complainant filed an Amended Complaint on October 17, 2009. [1: 		Complainant demands a payment plan “not greater than $100 per month for any past due charges.”  Complaint of October 13, 2009, at ¶ 5.
] 


		On November 9, 2009, PECO filed an Answer and New Matter to the Complaint.  Complainant did not respond to the New Matter, and PECO subsequently requested that the facts in 


the New Matter be deemed admitted pursuant to 52 Pa. Code § 5.63(b).[footnoteRef:2]  PECO Motion for Judgment on the Pleadings at ¶ 2, fn. 1. [2: 		In its Answer and New Matter, PECO asserts that Complainant’s claim in this matter is the same as that already adjudicated by the Commission in Deborah L. Anderson v. PECO Energy Company, Docket No. F‑2008‑2033574 (Order entered April 30, 2009) and that re-litigation of this billing dispute is precluded by the doctrines of res judicata and collateral estoppel.
] 


		A hearing in this case was originally scheduled for April 19, 2010.  On April 9, 2010, counsel for the Complainant, David M. Still, Esq., contacted the presiding officer, Administrative Law Judge (ALJ) Charles E. Rainey, and requested a continuance of the original hearing set for April 19, 2010.  PECO did not object to the request, so the continuance was granted and the hearing was rescheduled to May 19, 2010.

		On May 19, 2010, counsel for the Complainant contacted PECO and told PECO that he would not appear at the hearing due to illness, but stated that he would contact the presiding officer to request a continuance.  There is no indication in the case file or in the records of the Commission to the effect that counsel for the Complainant ever contacted ALJ Rainey to request this continuance.

		Consequently, on May 19, 2010, a hearing in this matter was convened pursuant to prior notice at the Philadelphia Offices of the Commission.  Present at that hearing were Complainant and counsel for PECO.   Attorney Still, counsel for the Complainant, did not appear, though Complainant “relayed” a request for continuance from Attorney Still to ALJ Rainey.  PECO objected to any further continuance, and ALJ Rainey took the matter under advisement pending a ruling, whereupon PECO stated its intention to file a Motion for Judgment on the Pleadings.

		On May 21, 2010, PECO filed a Motion for Judgment on the Pleadings.  An Answer to the Motion for Judgment on the Pleadings should have been filed within twenty (20) days of the service of the Motion.  See 52 Pa. Code 5.61(a)(1).  To date, no Answer to PECO’s Motion has been filed, nor has any written request for a continuance or for an evidentiary hearing been received from either the Complainant or her counsel.  
		On October 18, 2010, this matter was assigned to me for a review of the record and for the preparation of an Initial Decision.  This decision disposes of the issues in this case and memorializes my ruling on PECO’s Motion for Judgment on the Pleadings.

FINDINGS OF FACT

		1.	Complainant is Deborah L. Anderson, who resides at 526 Fern Street, Yeadon, Pennsylvania 19050.

		2.	Respondent is PECO Energy Company.

		3.	On February 28, 2008, Ms. Anderson filed a Formal Complaint against PECO Energy Company challenging the amount she had been billed for utility service by PECO and demanding adjustments to her bill and the establishment of a payment arrangement on terms acceptable to Ms. Anderson.  That February 2008 Complaint was docketed at Docket No. F‑2008‑2033574.

		4.	On April 25, 2008, PECO Energy Company filed an Answer to Ms. Anderson's February 2008 Complaint denying that there were any incorrect charges on Complainant’s bill and citing a Bureau of Consumer Service’s decision, dated February 11, 2008, which indicated that the account balance was correct.

		5.	Following an evidentiary hearing on August 27, 2008, Administrative Law Judge (ALJ) Cynthia Williams Fordham issued an Initial Decision on January 30, 2009, sustaining the February 2008 Complaint in part and dismissing the Complaint in part.

		6.	Ms. Anderson filed Exceptions on February 17, 2009 and an Addendum to Exceptions on March 3, 2009.

		7.	On April 30, 2009, the Commission entered an Opinion and Order at Docket No. F-2008-2033574, denying Ms. Anderson’s Exceptions and adopting the Initial Decision of ALJ 


Williams Fordham.  Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574 (Opinion and Order entered April 30, 2009).

		8.	On October 13, 2009, Deborah L. Anderson filed the present Complaint at Docket No. C-2009-2136754.  Complainant asserted that she does not owe over $33,000 in arrears to PECO and demanded a payment arrangement at a level acceptable to the Complainant, no more than $100 per month.  Complainant filed an Amended Complaint on October 17, 2009.

		9.	On November 9, 2009, PECO filed an Answer and New Matter to the Complaint, denying the material allegations of the Complaint and raising issues of res judicata and collateral estoppel based on the Commission’s Order in Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574 (Opinion and Order entered April 30, 2009).

		10.	Complainant did not file an Answer to the New Matter.

		11.	On May 19, 2010, a hearing in this case convened in the Philadelphia office of the Commission before ALJ Charles E. Rainey after one continuance had previously been granted at the request of Complainant’s counsel, David M. Still, Esq.  PECO Energy Company and the Complainant were present for the May 19, 2010 hearing, but Complainant’s counsel was not present.  Tr. at 4-5.

		12.	No request for further continuance in this matter was filed with the ALJ by Complainant’s counsel.  Instead, Attorney Still instructed the Complainant to verbally request a continuance at hearing, which Complainant did.  PECO objected to that request.  Tr. at 5.

		13.	No testimony was presented at the hearing of May 19, 2010.  Subsequently, on May 21, 2010, PECO filed a Motion for Judgment on the Pleadings in this case.

		14.	To date, Complainant has not filed an Answer or any responsive pleading which disputes the facts alleged in PECO’s Motion for Judgment on the Pleadings, nor has Complainant requested a further evidentiary hearing in this matter.

		15.	The Commission previously adjudicated a prior Complaint filed on February 28, 2008, brought by Ms. Anderson regarding the same outstanding balance and related payment arrangement issues as appear in the present case.  Deborah L. Anderson v. PECO Energy Company, Docket No. F‑2008‑2033574 (Order entered April 30, 2009).

					      DISCUSSION

		Although the ultimate resolution of this case now turns on the disposition of PECO’s Motion for Judgment on the Pleadings, we must first consider the apparent lack of engagement by Complainant’s counsel in this matter, beginning with his failure to properly request a continuance of the hearing of May 19, 2010, and extending to the failure to file an Answer to PECO’s Motion for Judgment on the Pleadings or to prosecute the Complaint.[footnoteRef:3]   [3: 		There is nothing in the record of this case to indicate that Attorney Still has asked to withdraw as Complainant’s counsel. ] 


		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.  Id.  In this Formal Complaint proceeding, Complainant has challenged the amount of arrears on her bill and has requested a payment agreement.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish one's case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa. C.S. § 701.

		Complainant and her counsel were provided with notice and an opportunity to be heard in this matter as evidenced by the Notice of Hearing of April 9, 2010, which set May 19, 2010, as the rescheduled hearing date in this matter.  Once timely notice of a hearing and the opportunity to be heard has been provided, it is then the responsibility of the parties to be present at and to participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  The prehearing order issued by ALJ Rainey on March 30, 2010, specifically referenced the Commission’s procedural regulation with respect to requesting any continuance.  Complainant appeared at the hearing of May 19, 2010.  Her attorney did not.  Complainant conveyed her attorney’s request for a continuance based on alleged illness.  Tr. at 4-5.  PECO objected to any further continuance in this case.  Tr. at 5.  

		Although the Complainant’s request for a continuance has not been ruled on, Complainant’s complete lack of an Answer or any other responsive pleading with respect to PECO’s Motion for Judgment on the Pleadings for nearly six months renders the resolution of the Complainant’s request for continuance academic.  Any request for a continuance based on the illness of counsel that may have been granted in this matter would not have extended for six months.  Significantly, during this six month interval, the Complainant has failed to go forward with the prosecution of her Complaint.  To the extent that a ruling is needed at this time, the Complainant’s request for further continuance is denied.

		This leaves for consideration and disposition PECO’s Motion for Judgment on the Pleadings.  For the reasons that will be set forth, below, that Motion should and will be granted.

		In its Motion, PECO makes the following arguments: (1) Complainant’s claim in this matter is the same as that already adjudicated by the Commission in Deborah L. Anderson v. PECO Energy Company, Docket No. F‑2008‑2033574 (Order entered April 30, 2009), (2) this billing dispute is, therefore, precluded by the doctrines of res judicata and collateral estoppel; (3) PECO has lawfully refused to accept Complainant’s medical certificates; and, (4) Complainant’s payments to PECO have been properly applied.

		Considering first PECO’s Motion for Judgment on the Pleadings, the Commission’s regulation at 52 Pa. Code § 5.102(d)(1) states:

Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		With respect to PECO’s Motion for Judgment on the Pleadings and invocation of the principles of res judicata and collateral estoppel, PECO convincingly argues that the Commission previously adjudicated a prior Complaint filed on February 28, 2008 (the February 2008 Complaint), brought by Ms. Anderson regarding the same outstanding balance and related payment arrangement issues as appear in the present case.  That prior case, Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574, was heard and decided by ALJ Cynthia Williams Fordham who sustained in part and dismissed in part the Complaint.[footnoteRef:4]  The Complainant filed Exceptions to ALJ Williams Fordham’s Initial Decision, but in an Opinion and Order dated April 30, 2009, the Commission denied Complainant’s Exceptions and adopted ALJ Williams Fordham’s Initial Decision.  Deborah L. Anderson v. PECO Energy Company, Docket No. F‑2008‑2033574 (Order entered April 30, 2009) at 9-10.  After reviewing the proceeding at Docket No. F-2008-2033574, it is clear that PECO is correct: the substance of the Complaint now before the Commission at this docket is the same as set forth in the previously adjudicated February 2008 Complaint at Docket No. F-2008-2033574.[footnoteRef:5]  PECO’s Motion for Judgment on the Pleadings is, therefore, granted. [4: 		It was established in the underlying case (relative to the February 2008 Complaint) that Complainant’s payments to PECO have been properly applied and that Complainant was offered a payment arrangement by PECO that was more generous than the Commission could have lawfully ordered.  
]  [5: 		With respect to Complainant’s allegation that PECO has wrongly refused to accept her medical certifications, while the issue of medical certification was alluded to in the February 2008 Complaint, PECO states in its Motion for Judgment on the Pleadings that it has previously placed at least three medical extensions on Complainant’s account, on May 4, 2006, August 3, 2007 and on July 6, 2009.  PECO Motion at ¶ 41.  This has not been contested by the Complainant.  However, Complainant has not made equitable payments, and therefore no further medical extensions are permitted.  The Commission's regulations state that "the ratepayer shall retain a duty to equitably arrange to make payment on all bills" whenever service is restored or termination postponed pursuant to a medical certification. 52 Pa. Code § 56.116.  The Commission's regulations also provide that "in instances where a ratepayer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals is limited to two 30-day certifications."  52 Pa. Code § 56.114(2).  The evidence in this case does not show that Complainant equitably arranged to make payment on all bills.  To the contrary, Complainant continues to demand a unilateral payment arrangement to which PECO properly objects.
] 

		Given that there has been no evidentiary hearing in the present case, PECO’s Motion for Judgment on the Pleadings also stands as a preliminary objection.  The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (Order entered July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		In this case, the doctrines of res judicata and collateral estoppel come into play effectively barring Ms. Anderson from raising the same issues and bringing the same claims adjudicated in her February 2008 Complaint against PECO in a future proceeding.

		The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983);  Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, Docket No. C-923964, (Final Order entered August 20, 1992).

		All the elements of res judicata are present with respect to Ms. Anderson's Complaint at Docket No. C-2009-2136754.  First, the central issue raised in the present Complaint is identical to the central issue raised in her February 2008 Complaint: that is, Ms. Anderson’s denial of responsibility for arrears owed to PECO, and her demand for a payment arrangement on her terms for whatever she might accept as her outstanding balance.  Second, the response of PECO in refusing to acquiesce in Ms. Anderson’s demands is the cause of action in the present Complaint, and it is identical to the cause of action in the February 2008 Complaint.  Third, Deborah L. Anderson is the Complainant, and PECO Energy Company is the Respondent in both Complaints.  The capacities of both parties (customer and public utility providing electric service) in the present Complaint are exactly the same as in the February 2008 Complaint.  Also, there was a final valid judgment issued by the Commission on April 30, 2009, in the form of a Final Opinion and Order in the matter of Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574.

		Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, collateral estoppel is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been litigated and adjudicated in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a claim of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983);  Thomas P. O'Toole, v. The Bell Telephone Company of Pennsylvania, supra.

In her February 2008 Complaint, Ms. Anderson disputed the total arrears and payment arrangement for her utility bill, which is the same issue that she is disputing in the present Complaint.  The parties in the prior proceeding and the instant Complaint are identical.  Complainant did participate in a hearing held on August 27, 2008, before ALJ Williams Fordham.  Following the hearing, the ALJ issued an Initial Decision sustaining in part and dismissing in part the February 2008 Complaint.  Complainant filed Exceptions to the ALJ's Initial Decision.  On April 30, 2009, the Commission issued a Final Opinion Order denying Complainant's Exceptions and affirming the ALJ's Initial Decision.  That Final Opinion and Order was not subsequently appealed.  With all the elements of collateral estoppel present, the Complaint filed on October 13, 2009, is barred by the application of this doctrine.

		Besides the doctrines of res judicata and collateral estoppel, a Complaint such as Ms. Anderson’s may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that, "Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review."  66 Pa. C.S. § 316.  This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  The Commission's Order in the earlier February 2008 Complaint proceeding has not been overturned on appeal.  Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, supra. 

		Further, the Commission is granted discretion to dismiss a complaint without a hearing if a hearing in the public interest is not necessary.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003);  Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989);  Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  The Commission has previously adjudicated the allegations set forth in the present Complaint and has issued a final decision on the merits.  A hearing in this matter would be a pointless exercise and a waste of Commission resources.

		For the reasons stated above, the Motion for Judgment on the Pleadings filed by PECO Energy Company is granted, and the Formal Complaint filed by Deborah L. Anderson against PECO Energy Company on October 13, 2010, at Docket No. C-2009-2136754 is dismissed with prejudice in its entirety.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701; 52 Pa. Code § 5.102(d)(1) .

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		3.	The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983);  Thomas P. O'Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

		4.	For the doctrine of res judicata to prevail, four conditions must be met: 

(1)	 identity of issues
 
(2)	 identity of causes of action
 
(3)	 identity of persons and parties to the action and
 
(4) 	identity of the quality and capacity of the parties suing or sued.

		5.	Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983).

		6.	The four requirements for a plea of collateral estoppel to prevail are: 

(1)	 the issue decided in the prior adjudication is identical with the one presented in the later action,

(2)	 there was a final judgment on the merits,

(3)	 the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and

(4) 	the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action.

		7.	The parties and the allegations of the instant Complaint are identical to those in a matter previously adjudicated by the Commission in the case of Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574.

		8.	The issues raised in the Complaint have been previously adjudicated by the Commission and a final decision on the merits issued in the case of Deborah L. Anderson v. PECO Energy Company, Docket No. F-2008-2033574.

		9.	The present Complaint is barred by the doctrines of res judicata and collateral estoppel.

		10.	The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).

		11.	A hearing in the instant case is not necessary in the public interest and would be a waste of Commission resources.

		12.	Pursuant to 52 Pa. Code § 5.431(a), the record in this matter is closed.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company on May 21, 2010, at this docket is granted.

		2.	That the Complaint of Deborah L. Anderson filed against PECO Energy Company on October 13, 2009, and as amended on October 17, 2009, at Docket No. C-2009-2136754 is hereby dismissed with prejudice, and the record is marked closed.


Date:  November 22, 2010				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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