BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Linda Mergler						:
							:
	v.						:			F-2010-2191995
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Administrative Law Judge
Dennis J. Buckley


			             HISTORY OF THE PROCEEDING

		This decision dismisses a formal Complaint that Linda Mergler (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on August 4, 2010.  Complainant requested a new payment arrangement with PPL Electric Utilities Corporation (PPL or Respondent) and stated that her delinquency in past payments resulted from unanticipated expenses related to a period of unemployment and ongoing expenses related to child support payments.  Respondent answered the Complaint on August 25, 2010, denying the material allegations therein, and a hearing date of December 1, 2010, was subsequently set by the Office of Administrative Law Judge (OALJ) scheduling staff.

		This case was first assigned to Special Agent Eranda Vero, Esq.  Upon Ms. Vero’s departure from the Commission, I received this case assignment on September 21, 2010.  
I issued a Prehearing Order on November 16, 2010, which set forth applicable procedures for this proceeding, including requirements for the submission of proposed exhibits and an explanation that Complainant has the burden of proof.  In accordance with the Prehearing Order, by cover letter dated November 23, 2010, PPL submitted copies of proposed exhibits to be used at the hearing, delivering the copies of exhibits to myself and to the Complainant by overnight delivery.  At hearing, the Complainant confirmed that she had received the overnight delivery.  No proposed exhibits were submitted by Complainant.

		A telephonic hearing was duly held at 2:00 p.m. on Wednesday, December 1, 2010,   and was taped in accordance with 52 Pa. Code §56.174.  Complainant, who appeared pro se, testified on her own behalf and presented no exhibits.  PPL was represented by Andrew H. Ralston, Esq., who presented two witnesses, Sherry Shaffer and Kimberly Gerhard, and four exhibits (PPL Exhibits 1-4), all of which were admitted into the record without objection.  No briefs were filed.  The record closed upon conclusion of the hearing.  

					FINDINGS OF FACT

		1.	Complainant is Linda Mergler, who resides at 145 Legdedale Road, Greentown, Pennsylvania.  She receives electric service from the Respondent at that address.

		2.	Respondent is PPL Electric Utilities Corporation.

		3.	Complainant reported her gross bi-weekly income as $814.68, with a deduction of $157.53 per pay period for child support.  Complainant’s gross monthly salary is, therefore, $1,629.36, with a gross annual salary of $21,181.68.  Complainant does not have any other source of income.

		4.	The Federal Poverty Guidelines for 2010 are the same as for 2009.  Federal Register, Vol. 75, No. 148, August 3, 2010, Pages 45628-45629.  According to the Federal Poverty Guidelines, effective January 23, 2009, a gross annual household income of $10,830 for a family of one is the established Federal poverty level.  Federal Register, Vol. 74, No. 14, January 23, 2009, pp. 4199-4201.

		5.	Complainant is nearly 200% above the Federal Poverty Guideline for a household with one person.

		6.	As of the date of the hearing in this matter, Complainant’s outstanding undisputed arrearage was $1,827.32, based upon consumption data.  PPL Ex. 1.  

		7.	The Complainant participates in PPL’s Budget Billing program, but the last payment on the Complainant’s account prior to the hearing of December 1, 2010, was made on April 21, 2010, for $100.  PPL Ex. 1.

		8.	Complainant broke four payment arrangements with PPL in 2009 and one Commission payment arrangement established through the Commission’s Bureau of Consumer Services (BCS) in 2010.  The BCS Payment Arrangement was for $232.00 per month.  PPL Exhibit 4; BCS Case # 002699918. 

		9.	PPL calculates the Complainant’s current Budget Billing amount for December, 2010, through March, 2011, is $181.89 per month plus $77.00 per month to catch up on the arrearage of $1,827.32 over a period of twenty four months.  Thus, the Complainant’s total monthly bill at present would be $258.89.

					       DISCUSSION

		As the proponent of a lower monthly payment agreement, Ms. Mergler bears the burden of proving her entitlement to the requested relief.  66 Pa. C.S. § 332(a).  This must be shown by a preponderance of the evidence, which means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.  The disposition of this case is controlled by reference to 66 Pa. C.S. § 1405(d), which will be discussed, below.  However, a brief summary of the testimony offered by the Complainant and by PPL’s witnesses is in order.  		

		At hearing, the Complainant did not dispute the amount of arrears owed to PPL.  The Complainant lives alone in a cabin, which she rents, and she uses electricity to heat the cabin.  The Complainant testified that because she is above the “low income” level, she is ineligible for any assistance.  The Complainant stated that from March, 2009, until October, 2009, she was unemployed and unable to pay her bills.  Complainant is presently employed by the firm of Notify MD in Moosic, Pennsylvania, but stated that she has been unable to pay her electric bills due to the amount that accrued while she was unemployed and the requirement that she pay $315.00 in child support every month along with other household expenses.  The Complainant asserted that she had never had PPL’s Budget Billing program explained to her and had never received any literature from PPL about the program.  This was refuted by the testimony of PPL witness Shaffer who testified that the Complainant received a description of the program when the Complainant signed up for Budget Billing, and that her bills are adjusted based on usage every three months.[footnoteRef:1]  [1:  	PPL’s witness Sherry Shaffer testified that computer generated records indicated that the explanation of Budget Billing had been mailed to the Complainant, and that the mailing had not been returned to PPL.
 ] 


		PPL’s witnesses, Sherry Shaffer and Kimberly Gerhard (Customer Service Representatives), provided a comprehensive overview of Complainant’s account activity as set forth in PPL Exhibits 1 through 4.  Those exhibits, particularly PPL Exhibit 1, show consistent, significant arrearages and very infrequent payments.  PPL offered the Complainant payment arrangements, which the Complainant did not keep.  PPL’s witness Gerhard also testified that while Complainant is not eligible for LIHEAP or PPL’s OnTrack Program, and that PPL’s Operation HELP is out of funds until January, 2011, the Complainant has been eligible for PPL’s Winter Relief Assistance Program (WRAP), a weatherization program, but that the Complainant has not availed herself of the opportunity to participate in WRAP.[footnoteRef:2]   While PPL understands that the Complainant is in difficult financial straits, PPL argued that the PPL tariff does not allow PPL to subsidize one customer at the expense of other customers.  The Budget Billing amount charged to the Complainant is based on the amount of electricity actually used by the Complainant, and payment is required for the Complainant to continue to receive electric service from PPL. [2:  	Complainant seems to have misunderstood that participation in WRAP is not affected by her status as a renter as opposed to a property owner, and that WRAP would not cost her or her landlord anything.  PPL clarified this at hearing as well as the fact that the Complainant was in LIHEAP and OnTrack when she was eligible.] 


		The record in this matter indicates that the Complainant failed to comply with four payment arrangements established by the Respondent and one established by the BCS.  I also note that despite returning to work, the Complainant made only four payments in 2010.  PPL Ex. 1.  There is no evidence that the Complainant has less income than she had when the BCS' decision was rendered in July, 2010.  Thus, there is no evidence that the Complainant is entitled to a Commission-ordered payment arrangement under the provisions of the Pennsylvania Public Utility Code at 66 Pa. C.S. § 1405.  

		The Commission has stated that "we find that § 1405(d) does not divorce the Commission from its traditional and fundamental role as final arbiter of utility consumers' rights with respect to payment agreement issues.  Rather, § 1405(d) permits the establishment of one payment agreement by the Commission, subject to the requirements and limitations of § 1405."  Chapter 14 Implementation, Reconsideration Of Implementation Order, Docket No. M‑00041802F0002 (Order Entered October 31, 2005).  Furthermore, the Commission concluded that Section 1405(d) permits the Commission (in addition to instances where there has been a change of income) to establish one payment agreement that meets the terms of Chapter 14 before the prohibition against a second payment agreement in Section 1405(d) applies.  Consequently, the Commission cannot establish or order a public utility to establish a second or subsequent payment arrangement since the Complainant has defaulted on a BCS decision. Lisa Brown v. PECO Energy, Docket No. Z-01512168 (Order entered May 13, 2005).  In this case, the Complainant defaulted on a BCS decision at Case # 002699918. 

		The Complainant has failed to sustain her burden of proving that she is entitled to relief.  In addition, the Complainant has not complied with payment arrangements in the past.  There is no evidence in the record to show that her household income has been reduced.  Thus, the Commission cannot give her another payment arrangement.  Consequently, the Complaint must be dismissed.

					  CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1405(a); 52 Pa. Code §56.174.

2.	In accordance with 66 Pa. C.S. §332(a), Complainant has the burden of proving her entitlement to a lower monthly payment agreement, and must present evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  

		3.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		4.	Complainant has failed to meet her burden of proving that she is entitled to relief.  66 Pa. C.S. § 332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Linda Mergler against PPL Electric Utilities Corporation at Docket No. F-2010-2191995 is hereby dismissed, and this case is marked closed.


Date:  December 3, 2010				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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