BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:

City of Lancaster – Bureau of Water


:
INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Kandace F. Melillo

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On October 29, 2010, Anna Marie Williams (Ms. Williams or Complainant), filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2010-2209068 against the proposed rate increase of the City of Lancaster – Bureau of Water (the City or the Respondent) at Docket No. R-2010-2179103.
  In her Complaint, Ms. Williams alleged that she wanted to oppose the rate increase because it would almost double the existing rates and was not affordable.  

On November 18, 2010, the City filed an Answer and New Matter which denied the material allegations of the Complaint and which further alleged that the Complainant lived within the City limits and therefore cannot file a complaint under 52 Pa. Code §5.32 (pertaining to complaints) in this rate proceeding before the Commission.  The City requested that the Complaint be dismissed. 


In addition, on November 18, 2010, the City filed a Motion to Dismiss the Complaint of Anna Williams (Motion to Dismiss), pursuant to 52 Pa. Code §5.103(a),
 which sought dismissal of the Complaint based upon lack of Commission jurisdiction.  The City alleged that, under 66 Pa. C.S. §1301, the Commission only has jurisdiction over the rates of customers being served outside of the City’s corporate limits.  Since the Complainant resides within the City, the Commission is without jurisdiction to decide the Complaint.  In addition, the City alleged that Complainant is not impacted by the proposed rate increase as the filing relates only to customers residing outside the City.  As the Complainant is not affected by the increase, she is not an aggrieved party.


Pursuant to 52 Pa. Code §§1.56(b) and 5.63(a), a reply to New Matter served by first class mail would have been due on December 13, 2010 (the first business day after expiration of the response time).  Also, pursuant to 52 Pa. Code §5.103(c), an answer to the Motion to Dismiss, which contained a Notice to Plead, would have been due on the same day.  As of this writing, December 14, 2010, neither a reply to New Matter nor an answer to the Motion to Dismiss has been filed, to my knowledge.  Therefore, the factual allegations set forth in New Matter are deemed admitted pursuant to 52 Pa. Code §5.63(b).



The Motion to Dismiss is now ready for a ruling.  Because I conclude that the Motion to Dismiss should be granted, I am issuing this ruling in the form of an Initial Decision.  
FINDINGS OF FACT


1.
Complainant Anna Marie Williams, who resides at 31 S. Ann Street, Lancaster, PA 17602, filed a Formal Complaint at Docket No. C-2010-2209068, against the City’s proposed rate increase for outside customers, at Docket No. R-2010-2179103, on October 29, 2010.  Complaint ¶¶1-2.


2.
Complainant resides and receives water service within the City’s corporate limits.  New Matter, ¶12.



3.
As a resident of the City, Complainant is not impacted by the City’s proposed rate increase at Docket No. R-2010-2179103.  New Matter, ¶12.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions.  52 Pa. Code §5.103.
  Commission procedure regarding the disposition of preliminary motions is similar to that utilized in Pennsylvania civil practice concerning the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
The Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only where such dismissal is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept, for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 5106 Pa. Commw. 570, 27 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).  The Commission has adopted this standard.   Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).



Where, however, there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).



I have determined that this case should be dismissed due to lack of Commission jurisdiction.  In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Commw. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).


In the instant case, Complainant has not disputed the allegation in New Matter that she resides within the corporate boundaries of the City, and that allegation is deemed admitted pursuant to 52 Pa. Code §5.63(b).  Also, her Complaint, on its face, challenges the City’s proposed increase as to customer rates.  In accordance with Section 1301 of the Public Utility Code, 66 Pa. C.S. §1301, “[o]nly public utility service being furnished or rendered by a municipal corporation, beyond its corporate limits, shall be subject to regulation and control by the commission as to rates, with the same force, and in like manner, as if such service were rendered by a public utility.”  Since Complainant resides within the City, her water service provided by the City, a municipal corporation is not subject to the Commission’s regulatory jurisdiction as to rates or service, and her Complaint will be dismissed. 
CONCLUSIONS OF LAW
1.
Commission regulations provide for the filing of preliminary motions.  52 Pa. Code §5.103.



2.
As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Commw. 595, 43 A.2d 348 (1945).  



3.
Formal Complaints before the Commission must allege an act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. §701; 52 Pa. Code §5.21(a).


4.
The Commission has no jurisdiction as to the rates or service of a municipal corporation within its corporate limits.  66 Pa. C.S. §1301.

ORDER


THEREFORE,



IT IS ORDERED:
1.
That the Motion to Dismiss of the City of Lancaster – Bureau of Water the Complaint of Anna Williams filed at Docket No. C-2010-2209068, on October 29, 2010, is hereby granted on the basis of lack of jurisdiction. 
2.
That the Formal Complaint filed by Anna Marie Williams at Docket No. C-2010-2209068 is dismissed.

Dated:  December 14, 2010



_____________________________








Kandace F. Melillo 








Administrative Law Judge
	�	 While this Complaint was filed against the City’s proposed rate increase at Docket No. R-2010-2179103, the Complaint was never officially consolidated with the rate case due to the filing of the City’s Motion to Dismiss, which will be addressed below.  


	� 	The proper filing, given that the Motion to Dismiss was filed on the due date of the Answer, would have been to file a preliminary objection on the grounds of lack of Commission jurisdiction, pursuant to 52 Pa. Code §5.101(a)(1). 


	�	I am deeming the City’s Motion to Dismiss a preliminary objection under 52 Pa. Code §5.101 and disposing of it accordingly. 
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