OSﬁ[\ 17 North Second Street
& 12th Floor
SCI—{E ﬁ ! ‘ Harrisburg, PA 17101-1601
PG .

717-731-1970 Main
ATTORNETS AT Law 717-731-1985 Fax

www.postschell.com

Michaet W. Hassell

mhassell@postschell.com
717-612-6029 Direct
717-731-1985 Fax

File #: 2507/140070

January 3, 2011

Rosemary Chiavetta

Secretary :
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor North

P.O. Box 3265

Harrisburg, PA 17105-3265

RE: Petition of PPL Electric Utilities Corporation for Approval of a Default Service
Program and Procurement Plan for the Period January 1, 2011 Through
May 3, 2013 for Approval to Modify its Procurement of Solar Alternative Energy
Credits
Docket No. P-2008-2060309_

Dear Secretary Chiavetta:

Enclosed for filing please find PPL Electric Utilities Corporation’s Reply Exceptions to the
Exceptions of Sustainable Energy Fund of Central Eastern Pennsylvania in the above-referenced
proceeding.

Copies have been provided to the persons in the manner indicated on the Certificate of Service.

Respectfulljubmitted,
% Ay lly) Moats /

Michael W. Hassell

MWH/skr

Enclosures

cc: Honorable Susan D. Colwell
Certificate of Service

ALLENTOWN  HARRISBURG LANCASTER PHILADELPHIA PITTSBURGH PRINCETON  WasHNGTON, D.C.

A PENNSYLVANIA PROFESSIONAL CORPORATICN

7170261v1



CERTIFICATE OF SERVICE
1 hereby certify that a true and correct copy of the foregoing has been served upon the following
persons, in the manner indicated, in accordance with the requirements of 52 Pa. Code § 1.54

(relating to service by a participant).

VIA E-MAIL AND FIRST CLASS MAIL

Tanya J. McCloskey Craig R. Burgrafl
Aron J. Beatty Todd Stewart
Office of Consumer Advocate Hawke, McKeon, Sniscak & Kennard, LLP
555 Walnut Street, 5” Floor 100 N, 10™ Street
Harrisburg, PA 17101-1923 Harrisburg, PA 17101
tmccloskey{@paoca.org crburgraffi@hmslegal.com
abeatty(@paoca.org tsstewart@hmslegal.com
Allison Kaster Thomas T. Niesen
Office of Trial Staff Charles E. Thomas, 111
400 North Street, 2™ Floor West Thomas, Long, Niesen & Kennard
P.O. Box 3265 P.O. Box 9500
Harrisburg, PA 17105-3265 212 Locust Street, Suite 500
akaster(@state,pa.us Harrisburg, PA 17108-9500
tniesen{@thomaslonglaw.com
Steven C, Gray, Esquire cet3@thomaslonglaw.com
Office of Small Business Advocate
300 North Second Street, Suite 1102 Charles E. Thomas, Jr.
Harrisburg, PA 17101 Jennifer M. Sultzaberger
sgray{astate.pa.us Thomas, Long, Niesen & Kennard
P.0O. Box 9500
Brian Knipe 212 Locust Street, Suite S00
Buchanan Ingersol & Rooney, PC Harrisburg, PA 17108-9500
One South Market Square cthomasir@thomaslonglaw.com
213 Market Street, 3" Floor ims(@thomaslonglaw.com
Harrisburg, PA 17101-2121
Brian Knipe@bipc.com Daniel Clearfield
Carl R. Shultz
Pamela C. Polacek Deanne O’Dell
Shelby A. Linton-Keddie Eckert Seamans Cherin & Mellott, LLC
McNees, Wallace & Nurick 213 Market Street, & Floor
P.O.Box 1166 Harrisburg, PA 17108-1248
100 Pine Street . delearfield@eckertseamans.com
Harrisburg, PA 17108-1166 cshultz(@eckertseamans.com
ppolacek@mwn,.com dodell@eckertseamans.com

skeddie@mwn.com

Eric J. Epstein

4100 Hillsdale Road
Harrisburg, PA 17112
ericepstein{@comeast.net




Christopher A. Lewis
Christopher R. Sharp
Blank Rome LLP

One Logan Square
Philadelphia, PA 19103
Lewist@blankrome.com
Sharp@blankrome.com

Divesh Gupta

Constellation NewEnergy Inc.
Candler Bldg., 7" Floor

111 Market Place

Baltimore, MD 21202
divesh.gupta@Constellation.com

Jesse A. Dillon

PPL EnergyPlus LLC

Two North Ninth Street
Allentown, PA 18101-1179
jadillon{@pplweb.com

Craig A. Doll

P, Box 403

25 West Second Street
Hummelstown, PA 17036
CDoll76342(@aol.com

Frank Richards

Richards Energy Group

781 S. Chiques Road
Manheim, PA 17545-9135
frichards@richardsenergy,com

Date: January 3, 2011

6127241vi

Michelle M. Skjoldal

Pepper Hamilton LLP

100 Market Street, Suite 200
P.O. Box 1181

Harrisburg, PA 17108-1181

skjoldalm@pepperiaw.com

Michael A. Gruin
Stevens & Lee

17 North Second Street
16th Floor

Harrisburg, PA 17101
mag(@stevenslee.com

/

2l /) /
ek 1) Hotts !

Michael W. Hassell



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PPL Electric Utilities

Corporation for Approval of a Default :

Service Program and Procurement Plan for  :  Docket No. P-2008-2060309
the Period January 1, 2011 through May

31, 2014 to Modify its Procurement of

Solar Energy Credits

REPLY EXCEPTIONS OF PPL ELECTRIC UTILITIES CORPORATION
TO THE EXCEPTIONS OF SUSTAINABL.E ENERGY FUND
OF CENTRAL EASTERN PENNSYLVANIA

Paul E. Russell (ID #21643)
Associate General Counsel

PPL Services Corporation
Office of General Counsel

Two North Ninth Street
Allentown, PA 18106

Phone: 610-774-4254

Fax: 610-774-6726

E-mail: pemsseii_@ppiweb.com

Of Counsel:
Post & Schell, P.C.

Date: January 3, 2011

71654671

David B. MacGregor (ID # 28804)
Post & Schell, P.C.

Four Penn Center

1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2808

Phone: 215-587-1197

Fax: 215-320-4879

E-mail: dmacgregor@postschell.com

Michael W. Hassell (ID # 34851)
Andrew S. Tubbs (ID #80310)
Post & Schell, P.C,

17 North Second Street

12" Floor

Harrisburg, PA 17101-1601
Phone: 717-731-1970

Fax: 717-731-1985

E-mail: mhassell@postschell.com
E-mail: atubbs@postschell.com

Attorneys for PPL Electric Utilities Corporation



1. INTRODUCTION

On May 18, 2010, PPL Electric Utilities Corporation (“PPL.EIectric” or the “Company’”’)
filed its Petition for Approval to Modify Its Procurement of Solar Alternative Energy Credits
Under the Default Service Procurement Plan (“SREC Petition”). PPL Electric filed its petition in
response to the Public Utility Commission’s (“Commission’s”) Proposed Policy Statement in
Support of Pennsylvania Solar Projects, Docket No. M-2009-2140263 (Order entered December
10, 2009).' The petition proposed to amend PPL Electric’s Default Service Procurement Plan
(“DSP Flan™) to procure a portion of the Company’s default service solar alternative energy
credit (“SREC”) requirements through long-term procurements.

All parties to the proceeding reached an agreement on all but one issue associated with
PPL Electric’s proposed amendment. The Joint Petition for Partial Settlement (“Partial
Settlement”), supported or unopposed by all of the parties in this proceeding, was filed on
November 16, 2010.> The Partial Settlement was approved by Administrative Law Judge Susan
D. Colwell (“ALJ”) in a Recommended Decision issued on December 6, 2010. The Partial
Settlement establishes a Request for Proposals (“RFP”) process for long-term procurement of a
portion of PPL Electric’s default service SREC requirements. The Partial Settlement also
establishes a separate set aside program for long-term procurement of SRECs from solar
aggregators of SRECs produced by small-scale solar systems.” In the set aside program, PPL

Electric will procure additional SRECs through bilateral contracts with solar aggregators who

"' On September 16, 2010, the Commission entered an order adopting a final Policy Statement in Support of
Pennsylvania Solar Projects (“Policy Statement Order”), Docket No, M-2009-2140263. Both the proposed and

final policy statements will be referred to as the “Solar Policy Statement” in these Reply Exceptions.

? The signatories to the joint settlement are PPL Electric, the Office of Consumer Advocate (*OCA”), the Office of
Small Business Advocate (“OSBA™), the Sustainable Energy Fund of Central Pennsylvania (“SEF”) and Solar
Alliance.

* Small-scale solar systems are defined as those with a Direct Current (“DC™) rating of 15 kW or less.
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must certify that their SRECs come from small-scale solar systems that are installed on or after
June 1, 2010. The additional quantities will be 1,000 SRECs for the life of the 9-year term,
1,100 SRECs for the life of the 8-year term and 1,600 SRECs for the life of the 7-year term.?
The price to be paid under the bilateral contracts will be equal to the average SREC price
resulting from the applicable SREC RFP.

The sole issue reserved for litigation in this proceeding is a modification proposed by the
Sustainable Energy Fund of Central Eastern Pennsylvania (“SEF”), which would require PPL
Electric to impose an added condition on solar aggregators to certify that they have contracts in
place with individual small-scale solar facilities with terms that are equal to or longer than the
term of the bilateral contract between the solar aggregator and PPL Electric.

The ALJ, in a well reasoned Recommended Decision issued on December 6, 2010,
rejected SEF’s proposed modification. The ALJ found that SEF failed to provide any evidence
supporting its proposal, and therefore failed to meet its burden of proof in this matter. SEF has
filed Exceptions to the Recommended Decision. PPL Electric responds here to those
Exceptions.

. ARGUMENT

A. SEF’S PROPOSAL TO REQUIRE AGGREGATORS TO OFFER ONLY
LONG-TERM CONTRACTS TO PURCHASE SRECS FROM SMALL
SYSTEM OWNERS IS NOT NECESSARY TO CONFORM TO THE
COMMISSION’S SOLAR POLICY STATEMENT.

SEF’s first Exception contends that its proposal to require PPL Electric to dictate the
length of contracts between solar aggregators and owners of small-scale solar systems is
necessary to meet the goals of the Commission’s Solar Policy Statement. SEF’s proposal is not

supported by the Commission’s prior determinations or by the record evidence.

4 The terms are scheduled to start in 2011 for the 9-year term, 2012 for the 8-year term, and 2013 for the 7-year
term.



PPL Electric has voluntarily proposed to amend its DSP Plan to include a long-term
procurement of SRECs to address the barriers to entry for solar developers identified by the
Commission in its Solar Policy Statement.” Through its Solar Policy Statement, the Commission
seeks to encourage the construction of new solar projects, and the Commission has identified
long-term revenue stability as one barrier to entry. PPL Electric Reply Brief, p. 8. However,
contrary to SEF’s contention in its first Exception, the Solar Policy Statement does not purport to
interject the Commission or Electric Distribution Companies (“EDCs”) into the negotiations
between developers and solar aggregators. Indeed, SEF’s contention that the Solar Policy
Statement requirés the certification of long-term contracts between aggregators and small-scale
solar facilities is not supported by the language of the Solar Policy Statement or by the evidence
presented in this case.

The Partial Settlement, as approved by the ALJ, will provide long-term revenue stability
to encourage the development of small-scale solar projects. As described above, the Partial
Settlement sets aside a specific number of credits over a period of 7-, 8- and 9-years that must be
procured from small-scale solar facilities, ensuring that there will be demand for SRECs from
small-scale solar systems. As described in the Partial Settlement, and in PPL Electric’s Main
Brief, the Company has developed a system by which small-scale solar facilities will receive a
fair and predictable long-term price for their SRECs as developed from the separate SREC RFP
process. PPL Electric M.B., pp. 7-8. 'The approved Partial Settlement also guarantees that this
demand for SRECs produced by small-scale solar facilities must be filled by new solar facilities

that are installed on or after June 1, 2010.

3 PPL Electric notes that the Commission’s statements of policy do not have the force of law that attend a regulation,
Pennsylvania Human Relations Commission v. Norristown Area School District, 473 Pa. 334, 350, 374 A.2d 671
{1977).
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In this proceeding SEF seeks to establish a requirement that is not present in the
Commission’s Solar Policy Statement. SEF is demanding that the Commission impose an added
condition on solar aggregators to certify that they have contracts in place with individual small-
scale solar facilities with terms that are equal to or longer than the term of the bilateral contract
between the solar aggregator and PPL Electric. However, in its Order adopting the Solar Policy
Statement, the Commission declined requests to set specific standards or requirements for the
purchase of SRECs from small-scale projects, or to adopt criteria related to contracts with solar
aggregators. Solar Policy Statement Order, pp. 33-38. Instead, the Commission deferred to the
EDCs to develop contract proposals based on the “circumstances and the evidence presented.”
Id., p. 32. The Commission further stated that it was not its intention to “establish binding
contract standards, terms, and conditions” with the Solar Policy Statement. J/d. Indeed, SEF has
acknowledged that the Solar Policy Statement does not specify how to encourage expansion of
small-scale solar projects. Tr. 514, SEF’s claim that the Commission’s Solar Policy Statement
requires the certification of long-term contracts between aggregators and small-scale solar
facilities is contrary to the Commission’s clearly expressed intent.

Further, the Recommended Decision properly concludes that SEF’s proposal is not
supported by record evidence. SEF attempts to support its position by asserting in its first
Exception that no new projects will be built without the proposed certification requirement. SEF
contends that long-term contracts between solar aggregators and solar system owners for
purchase of SRECs are necessary for the construction of new solar projects. SEF Exceptions, p.
9. SEF attempts to maintain this position while also claiming that there is currently an excess of
SREC credits above that needed to satisfy the Alternative Energy Portfolio Standards Act
(“AEPS Act™), both in general and from small-scale solar facilities in particular. Id. It is

logically impossible for both of these statements to be true. Either projects are being built
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without the assurance of a long-term stream of revenue, and are therefore the source of the
“excess credits” SEF has pointed to, or all of the small-scale solar facilities currently in existence
were built only because they were locked into long-term contracts, leaving no excess credits and
negating SEF’s concern that aggregators will simply buy up existing credits to fulfill their
contract requirement with PPL Electric. PPL Electric St. 1-R, p. 2. This logical fallacy does not
support SEF’s contention that long-term contract certifications must be required.

PPL Electric notes that much of SEF’s argument is based on projections of excess credits

existing for an extended period of time.®

Such projections are by their very nature uncertain.
However, if the projections SEF relies upon are correct, this supports PPL Electric’s position to
give solar aggregators the flexibility to acquire SRECs from small-scale facilities using a variety
of approaches. Market uncertainty increases the need for flexibility in contract terms, so that
market participants can adjust to unforeseen situations. If anything, the projections cited by SEF
support a conservative approach that would increase, rather than reduce, the procurement options
available to market participants. In the absence of SEF’s certification requirement, the solar
aggregators will be free to determine how best to fill their long-term SREC requirements. This
may include a layered approach, more fully explained in PPL Electric’s Main Brief, which would
allow solar aggregators to utilize the SRECs of new facilities as they come online, even if that
occurs in the middle of the existing bilateral contract between the aggregator and PPL Electric.
PPL Electric M.B., pp.8-9.

If the Commission adopts SEF’s long-term contract certification requirement, it will limit

participation in PPL Electric’s set-aside program to only those small-scale solar systems that are

installed on or after June 1, 2010 and before the beginning of the bilateral contracts in 2011,

S PPL Electric has explained that any excess credits that exist in 2010 are not relevant to procurements to be
undertaken in future years, particularly because excess credits existing in 2610 do not take into account that most
EDCs in Pennsylvania are not subject to the AEPS Act’s provisions until 2011, PPL Electric 8t. 1-R, p. 6.
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2012, or 2013. As PPL Electric’s expert, Mr. Stinner, identified in his testimony: “Solar
facilities that come into service during the duration of these long-term contracts will not have
any opportunity to supply the SRECs set-aside in this proceeding.” PPL Electric St. 1-5, p. 6.
Therefore, SEF’s proposed long-term contract certification requirement will not accomplish its
alleged goal of encouraging the development of new small-scale solar facilities through the set-
aside program.

PPL Electric’s position in this proceeding does not inhibit the use of long-term contracts
if that tumns out to be the option that small-scale solar systems prefer. The record evidence in
this proceeding clearly shows that solar aggregators are currently offering a variety of contract
lengths which range from one to ten years. PPL Electric Exh. DRS-R2. Thus, long-term
contracts are available to market participants who prefer that option. However, the Commission
should not dictate the terms between solar aggregators and small-scale solar system owners,
particularly where those terms will decrease, rather than increase, the pool of potential
participants. The Commission should reject SEF’s proposal, and thereby reaffirm its prior
determination that the details of the contracts between solar aggregators and individual
developers are best left to the determination of those parties. Solar Policy Statement Order, at p.
32.

B. THE ALJ CORRECTLY CONCLUDED THAT SEF PROVIDED NO

EVIDENCE TO DEMONSTRATE THAT SMALL SYSTEM OWNERS

AND AGGREGATORS NEED OR WANT TO BE LIMITED TO ONLY
LONG-TERM CONTRACTS.

In its second Exception, SEF claims that the ALJ improperly subjected it to an
inappropriate burden of proof. SEF Exceptions, p. 15. SEF quotes from the Recommended
Decision, which states that “SEF has not produced any evidence that solar aggregators can meet

the long-term contract requirement, nor has it produced any evidence that aggregators or small
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system owners want long-term contracts. SEF has failed to sustain its burden in this matter.”
Recommended Decision, p. 28. SEF then argues that this language imposed an evidentiary
standard upon it that amounted to a “guarantee.” SEF’s argument is without merit.

It is clear from the langnage quoted above that SEF is misinterpreting the Recommended
Decision. The ALJ did not require that SEF “guarantee that solar aggregators can meet the long-
term contract requirements attendant with certification.” SEF Exceptions, p. 16. However, the
ALJ did require that SEF support its position with record evidence. Indeed, the ALJ required
what the courts of this state have long required, i.e., enough evidence to meet a party’s burden of
proof.” SEF offered no evidence, and, accordingly, failed to meet its burden of proof.

SEF, as the proponent of the proposed long-term contract certification requirement, had
to produce evidence showing that solar aggregators could fulfill their bilateral contracts using
only long-term contracts, and that there was demand for long-term contracts among small-scale
solar facilities. SEF failed to provide any evidence at all on either of these two points.
Critically, SEF does not point to any record evidence in its Exceptions to dispute the ALIJ’s
coﬁélusions.

In contrast, PPL Electric offered evidence to show that the proposed certification
requirement is neither prudent nor necessary. PPL Electric offered testimony showing that the
imposition of the long-term contract requirement may create a new barrier to entry, as some
owners of small-scale solar facilities may refuse to participate. This would result in aggregators
who are unable to meet their contractual obligations. PPL Electric St. 1-8, p. 5. The Company
also showed that the market currently offers a variety of contracts, which may be short or long-

term, and that both aggregators and small-scale solar facilities prefer to have a variety of contract

! Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Ut
Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990).
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options at their disposal. PPL Electric Exh. DRS-R2; PPL Electric St. 1-S, p. 5. PPL Electric’s
evidence was not rebutted by SEF.® SEF’s failure to provide evidence, coupled with PPL
Electric’s unrebutted evidence, supports the conclusion reached by the ALJ in the Recommended
Decision.’

Finally, SEF brings up two contentions not previously raised. First, SEF attempts to
contrast the burden of proof applied in prior PPL Electric DSP Plan proceedings with the burden
of proof applied to SEF in this case. SEF Exceptions, p. 16. This claimed contrast is without
merit. As shown above, the burden of proof applied in this case was not a standard of
“guarantee” as SEF claims, but instead was the same burden previously applied to PPL Electric.
That burden was to provide a preponderance of the evidence to show that the DSP Plan, and any
amendments thereto, would meet statutory requirements to acquire default service requirements
at a least cost over time. It must be noted that the prior amendments to the DSP Plan have
always been undertaken in an effort to increase participation where problems had been identified.
PPL Electric has demonstrated in this proceeding that SEF’s proposal may decrease participation
by solar aggregators, as well as small-scale solar system owners. SEF did not rebut the
Company’s evidence, SEF’s attempted reliance on this argument is in error.

Second, SEF aftempts to bolster its position by referring to Constellation and Solar
Alliance, two parties to this proceeding, who SEF claims have not objected to SEF’s proposed

certification requirement. Not only is it inappropriate for SEF to raise this argument at this point

¥ For further record evidence supporting PPI, Electric’s position and the Recommended Decision, see PPL Electric’s
Reply Brief, pp. 11-12.

® SEF further claims that the ALJ wrongly rejected the testimony of its expert witness. SEF Exceptions, p. 17. An
ALJ “is free to accept or reject the testimony of any witness. ..in whole or in part, and determinations regarding
credibility and weight of the evidence are within the province of the AL DePaolo v. Dept. of Pub. Welfare, 865
A.2d 299 (Pa. Cmwlth 2005).
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in the proceeding,'® but in addition the conclusion SEF draws is entirely unsupported. There is
no evidence that either of these parties have any interest in the small system set-aside program.'!
Their silence in this proceeding on this issue cannot be equated to support for SEF’s position. It
is just as valid to assume that if the certification requirement was in their interest, Constellation
and Solar Alliance would have said so through participation in these proceedings. Therefore,
their silence could just as readily be construed as support of the settlement terms without the
additional certification proposed by SEF, The most reasonable conclusion is that they have no
opinion on the matter. SEF’s inclusion of this observation in support of its position is both
procedurally inappropriate and factually insufficient.

In light of PPL Electric’s evidence showing the problems with the long-term contract
certification requirement, and SEF’s failure to provide any substantial evidence in this
proceeding in support of that proposal, the Recommended Decision by ALJ Colwell was

appropriate and reasonable. SEF’s second Exception should be denied.

1052 Pa. Code § 5.431(b) states that “After the record is closed, additional matter may not be relied upon or
accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon
motion,” SEF has not satisfied these requirements.

" 1t is noted that none of the parties to this proceeding, other than PPL Electric and SEF, presented testimony or
submitted briefs on the reserved issue.
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CONCLUSION

WHEREFORE, for all the foregoing reasons, and the reasons set forth in its Main Brief

and Reply Brief, PPL Electric Utilities Corporation respectfully requests that the Exceptions of

SEF be rejected, and the Recommended Decision be approved.
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