BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Anna and James Jones



:








:


v.





:

C-2010-2211742








:

Aqua PA, Inc.





:

ORDER GRANTING IN PART AND DENYING IN PART THE

PRELIMINARY OBJECTIONS OF AQUA, PA, INC.

HISTORY OF THE PROCEEDING



On November 22, 2010, Anna and James Jones (Complainants) filed a formal Complaint against Aqua PA, Inc. (Aqua or Respondent) alleging that in August, 2010, a water main break in the street flooded her basement and ruined her washer, dryer and humidifier, as well as required her to have her furnace checked.  Her claim to the Respondent’s insurance carrier did not result in recovery, and she asks the Commission to order Aqua to reimburse her for the lost items and costs involved.


On December 14, 2010, Aqua filed its Answer and New Matter, as well as Preliminary Objections.  The Answer admits that there was a water main break in the street but denies that water could have damaged the appliances in the Complainant’s basement as the house is uphill from the street.  The New Matter points out that the Commission has no jurisdiction to award monetary damages and asks that the Complaint be dismissed



The Preliminary Objections request dismissal of the Complaint because the Commission lacks jurisdiction to award monetary damages.



The time for filing a responsive pleading has run, and no response has been filed.  The Preliminary Objections are ready for decision.

DISCUSSION



Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


The rules regard preliminary objections are as follows:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *
52 Pa. Code § 5.101(a).  



 In reviewing preliminary objections, only the facts in the Complaint can be presumed to be true in order to determine whether recovery is possible.  In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by Verizon in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  



This Complaint states that Complainants would like the electric company to pay for the cost of replacing their washer, dryer, humidifier and furnace check.  



The Commission must act within and cannot exceed its jurisdiction.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super 1976).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  A suit for monetary damages must be brought in another forum.  That portion of the Complaint which seeks monetary damages is stricken, and no discussion of monetary damages will be permitted at the evidentiary hearing.



However, the Complaint also alleges that there had been a water main break.  While a water main break by itself does not establish unreasonable, inadequate or unsafe service within the meaning of Section 1501,
 the facts surrounding the water main break (cause or Company actions following, for example) may prove that the service provided by the Company was unreasonable, inadequate or unsafe, depending on what those facts are.  Should the Complainants prove that the service was unreasonable, inadequate or unsafe, the Commission may impose a civil penalty upon the utility.  In such a case, the civil penalty is paid to the Commonwealth’s General Fund, and no portion of it can be given to the Complainants.



The Commission does have jurisdiction over the quality of service of a utility, and the matter will be set for hearing.  The Complainants are advised of the following:

· Complainants are responsible for the prosecution of the Complaint and will be required to prove their case with documentary and testamentary evidence at the evidentiary hearing.  In other words, the burden of proof is theirs, and Commission staff will not be conducting an independent investigation.  
· No on-the-record discussion of the interactions between Complainants and the Respondent’s insurance adjustor will be permitted.

· Complainant will not be awarded monetary damages even if they prove their case.

· Any civil penalty assessed against the Respondent should the Complainant prevail will be added to the Commonwealth’s General Fund and will not be given to the Complainant.  66 Pa. C.S.§ 3301.



Therefore, the Preliminary Objections are granted insofar as they seek to bar testimony regarding monetary damages, and denied insofar as they seek dismissal of the Complaint.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of this case.



2.
Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 



3.
When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


4.
Legal insufficiency of a pleading is a proper basis for a preliminary objection.  52 Pa. Code § 5.101(a)(4).  



5.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complaint, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580. 


6.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



7.
The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).



8.
Complainant has filed as an individual and cannot represent the claims of her neighbors without a duly licensed attorney.  52 Pa. Code §§ 1.21-1.24.



9.
Any civil penalty assessed against the Respondent will be added to the Commonwealth’s General Fund and will not be given to the Complainant.  66 Pa. C.S. § 3301.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed in the case captioned Anna and James Jones v. Aqua PA, Inc., at Docket No. C-2010-2211742, are granted insofar as they seek to bar a claim for monetary damages.



2.
That the Preliminary Objections filed in the case captioned Anna and James Jones v. Aqua PA, Inc., at Docket No. C-2010-2211742, are denied insofar as they seek to dismiss the Complaint.



3.
That this matter be set for hearing.

Dated:
January 7, 2011




______________________________









Susan D. Colwell
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� § 1501.  Character of service and facilities


	Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities a shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .  66 Pa. C.S. §1501.
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