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HISTORY OF THE PROCEEDING



On November 12, 2010, Joyce M. McCloughan (Complainant) filed a formal Complaint against Metropolitan Edison Company (Met Ed or Respondent) which features two checked boxes on the Commission’s formal complaint form:  (1) “I want to oppose the company’s proposed rate increase,” and (2) “Other.”  Next to the second is hand-written, “consumer ed. Charges.”  Under Paragraph 5, Complainant states, “No rate increases. People are losing jobs and their homes and you were giving utility companies rate increases.  There should be price freezes as they did in the 1970’s.  Consumer education charges – I didn’t ask for those folders and slips in my mail so why should I pay for them!”


On December 14, 2010, Met Ed filed its Answer with New Matter, and Preliminary Objections.  The Answer admits that all customers on Rate Schedule RS are charged a Consumer Education Charge on their monthly electric bills consistent with the duly approved tariff, which does not provide for exceptions.  The Answer describes the charge as a fixed monthly customer charge to recover the cost of the implementation of Met Ed’s Consumer Education Program, which is mandated and approved by the Commission.  In New Matter, Respondent states that the charge is imposed pursuant to Commission mandate and consistent with applicable regulations, statutes, and tariffs.  As such, the Company is required to impose the charge.


The Preliminary Objections seek dismissal of the Complaint because Complainant does not claim that Met Ed has committed or omitted an act in violation of Commission statutes, regulations, orders, or tariffs.  There is no claim that the charge is unreasonable as applied to her, it simply objects to application of a Commission-approved rate which cannot be refunded.  Therefore, the Complaint is legally insufficient and should be dismissed.



On December 22, 2010, a Motion Judge Assignment was issued which assigned this matter to me.  The time for filing a response to both New Matter and to Preliminary Objections has expired, and no responses were filed.  The Preliminary Objections are ready for decision.

FINDINGS OF FACT



1.
Complainant is Joyce M. McCloughan, 27-4 Wister Way, Reading PA 19606.


2.
Respondent is Metropolitan Edison Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
On November 12, 2010, Complainant filed her formal Complaint with the Commission against Respondent.



4.
On December 14, 2010, Respondent filed an Answer, New Matter, and Preliminary Objections.



5.
No response was filed to the New Matter or to the Preliminary Objections.

DISCUSSION



Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *

52 Pa. Code § 5.101(a).  



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, only the facts in the Complaint can be presumed to be true in order to determine whether recovery is possible.  



The facts are short and simple:  Complainant opposes a proposed rate increase and objects to paying the Consumer Education Charge.



Met Ed responds that the circumstances leading to the imposition of the charge, including the enabling law, regulations, implementation order and Commission-approved tariff do not permit the exemption of a customer from the charge.  The explanation given is quite thorough:


3.
On May 10, 2007, the Commission approved a Final Order at Docket No. M-00061957 (entered on May 17, 2007) regarding policies to mitigate potential electricity price increases that follow the expiration of generation rate caps.  In that Order, the Commission directed all electric distribution companies to prepare and file a consumer education plan by December 31, 2007, for Commission review and approval.

4.
Met-Ed filed its Consumer Education Plan with the Commission on December 21, 2007, at Docket No. M-2008-2032261.  By Final Order entered August 18, 2008, the Commission approved Met-Ed’s Consumer Education Plan for 2008-2012.


5.
Met-Ed’s Consumer Education Plan established a Consumer Education Program Cost Recovery Rider, or Consumer Education Charge (“CEC”), under 66 Pa. C.S.A. § 1307, to recover the costs incurred for the Company’s mandated Commission-approved consumer education program.

6.
The CEC is contained in Met-Ed’s duly filed and Commission-approved tariff.  This charge became effective on April 1, 2010.  The tariff charges were made public prior to approval.  See Exhibit A- Met-Ed Tariff, Electric Pa. P.U.C. No. 50 (Supp18), Rider M, Second Revised page 170, Superseding First Revised page 170, Effective April 1, 2010.


7.
Met-Ed’s CEC is a monthly charge for ongoing consumer education concerning customer bills, shopping for electricity, energy efficiency and conservation.  The CEC is applied to each kilowatt-hour delivered to each customer for Met-Ed.

8.
A public utility is required to adhere to its duly filed and Commission-approved tariff.  Such tariff has the force and effect of law in Pennsylvania, and is legally binding upon the utility, its customers and the public.  66 Pa. C.S. § 1303; DiSanto v. Dauphin County Water Supply Company, 436 A.2d 197 (Pa.Super.1981); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).

9.
The Commonwealth Court of Pennsylvania construed Section 1301 of the Code, 66 Pa. C.S. § 1303, and stated that “[t]here can be no lawful rate except the last tariff published as provided by law . . . .  Further, it is well established that in the absence of an exception by the Commission, a public utility may not charge any rate for services other than that lawfully tariffed . . .” Bell Telephone Co. v. Pennsylvania Public Utility Commission, 53 Pa. Commonwealth Ct. 241, 244, 417 A.2d 827, 828-29 (1980), citing Duquesne Light Co. v. Public Service Commission, 273 Pa. 287, 117 A. 63 (1922); Leiper v. Baltimore and Philadelphia R.R. Co., 262 pa. 328, 105 A. 551 (1918); Byer v. Peoples Natural Gas Co., 251 Pa. Superior Ct. 75, 301 A.2d 383 (1977).  Blythe Township Municipal Authority v. Pennsylvania Public Utility Commission, 199 Pa. Superior Ct. 334, 185 A.2d 628 (1962).

Preliminary Objections at 3-4.  


Met Ed’s references and legal citations are correct.  Met Ed and the other EDCs were required by law to submit consumer education plans and to implement them accordingly.  Their costs for this deployment are recoverable from the customers.  As part of the consumer education plan, Met Ed submitted a proposed tariff with the method for recovery from customers, and this tariff was approved by the Commission.  A Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa.C.S § 1303.  The tariff does not exempt a customer from paying for the plan, and therefore, neither the Company nor the Commission may excuse Complainant from the charge used to pay for the plan without a finding that the plan is unjust or unreasonable, and no allegation of such was included in the Complaint.  



Behind the requirement that all EDCs develop and implement a consumer education plan is the policy that the customer base itself is better served through a better understanding of EDC actions, and all customers are charged for the development and implementation of the plan itself.  In other words, the Respondent’s actions in imposing a tariffed charge is not a violation of any kind and would not permit a recovery.



As there is no proposed rate increase pending at this time, nor was there at the time of the filing of Complaint, that count also fails to permit recovery. 


The result is that the Complainant has failed to state a claim upon which relief can be granted, and therefore the Preliminary Objections are granted.  The Complaint is dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of this case.



2.
Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 



3.
When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



4.
Legal insufficiency of a pleading is a proper basis for a preliminary objection.  52 Pa. Code § 5.101(a)(4).  



5.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complaint, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580. 


6.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


7.
On May 10, 2007, the Commission approved a Final Order at Docket No. M-00061957 (entered on May 17, 2007) regarding policies to mitigate potential electricity price increases that follow the expiration of generation rate caps.  In that Order, the Commission directed all electric distribution companies to prepare and file a consumer education plan by December 31, 2007, for Commission review and approval.


8.
Met-Ed filed its Consumer Education Plan with the Commission on December 21, 2007, at Docket No. M-2008-2032261.  By Final Order entered August 18, 2008, the Commission approved Met-Ed’s Consumer Education Plan for 2008-2012.



9.
Met-Ed’s Consumer Education Plan established a Consumer Education Program Cost Recovery Rider, or Consumer Education Charge (“CEC”), under 66 Pa. C.S.A. § 1307, to recover the costs incurred for the Company’s mandated Commission-approved consumer education program.



10.
The CEC is contained in Met-Ed’s duly filed and Commission-approved tariff.  This charge became effective on April 1, 2010.  The tariff charges were made public prior to approval.  See Exhibit A- Met-Ed Tariff, Electric Pa. P.U.C. No. 50 (Supp18), Rider M, Second Revised page 170, Superseding First Revised page 170, Effective April 1, 2010.



11.
A public utility is required to adhere to its duly filed and Commission-approved tariff.  Such tariff has the force and effect of law in Pennsylvania, and is legally binding upon the utility, its customers and the public.  66 Pa. C.S. § 1303; DiSanto v. Dauphin County Water Supply Company,436 A.2d 197 (Pa.Super.1981); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).



12.
There can be no lawful rate except the last tariff published as provided by law, and in the absence of an exception by the Commission, a public utility may not charge any rate for services other than that lawfully tariffed.  Bell Telephone Co. v. Pennsylvania Public Utility Commission, 53 Pa. Commonwealth Ct. 241, 244, 41 A.2d 827, 828-29 (1980), citing Duquesne Light Co. v. Public Service Commission, 273 Pa. 287, 117 A. 63 (1922); Leiper v. Baltimore and Philadelphia R.R. Co., 262 Pa. 328, 105 A. 551 (1918); Byer v. Peoples Natural Gas Co., 251 Pa. Superior Ct. 75, 380 A.2d 383 (1977).  Blythe Township Municipal Authority v. Pennsylvania Public Utility Commission, 199 Pa. Superior Ct. 334, 185 A.2d 628 (1962).


13.
Complainant has failed to state a claim upon which relief can be granted.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Metropolitan Edison Company in the case captioned Joyce M. McCloughan v. Metropolitan Edison Company at Docket No. C‑2010‑2211382 are granted.



2.
That the Complaint filed in the case captioned Joyce M. McCloughan v. Metropolitan Edison Company at Docket No. C-2010-2211382 is dismissed.



3.
That the Secretary mark this docket closed.

Dated:
January 5, 2011



____________________________________








Susan D. Colwell








Administrative Law Judge
2

