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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Amir V. Williams (Complainant), filed on November 15, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued by the Commission on October 26, 2010.  PECO Energy Company (PECO) did not file Replies to Exceptions.

History of the Proceeding

On July 21, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission alleging that PECO overcharged him and was in breach of contract.[footnoteRef:1]  The Complainant requested a formal hearing before an ALJ in Philadelphia, Pennsylvania.  Formal Complaint at 6.  PECO filed an Answer on August 16, 2010 denying the material allegations of the Complaint.  I.D. at 1. [1: 		This Complaint is an appeal of a determination by the Bureau of Consumer Services at BCS Case # 2595660 that was closed on May 21, 2010.] 


By Hearing Notice dated August 20, 2010, the Parties were notified that an Initial Hearing was scheduled for the morning of October 6, 2010 in Philadelphia.  I.D. at 1.  The Hearing Notice also notified the Parties that they should be present in the hearing room until their case was called and that any request for a change of the scheduled hearing date must be submitted in writing no later than five business days before the hearing.  The Hearing Notice also provided notice that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing, and that entities must be represented by an attorney.  Id.

		On the date of the hearing, the Complainant appeared pro se and introduced no exhibits into the record.  Tishekia Williams, Esquire, appeared on behalf of PECO. I.D. at 2.  The ALJ asked if the Parties wanted to discuss the case, at which time the Complainant began to check his blood pressure.  The Complainant requested a continuance, asserting his blood pressure was significantly elevated.  Id.  The ALJ denied the Complainant’s request for a continuance, as he did not perceive any medically adverse conditions regarding the Complainant.  I.D. at 3; Tr. at 5.  When asked to testify, the Complainant refused.  PECO requested that the ALJ dismiss the Complaint for failure to prosecute, and the hearing was adjourned.  Tr. at 7.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made three Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

		We note initially that Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)  Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exceptions shall follow each specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982);  Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  As such, in light of the fact that the Complainant is a pro se Complainant and in order to secure the just, speedy and inexpensive resolution of this case, we will waive our Regulation and consider the merits of the Complainant’s Exceptions.  52 Pa. Code § 1.2.

		In his Exceptions, the Complainant asserts that the ALJ did not treat him fairly; ignored his extenuating medical circumstance; stated that he was there to hear the case; and left the court room while the Complainant attempted to demonstrate the status of his blood pressure.  Exc. at 1.  The Complainant avers that the ALJ did not exercise due consideration regarding danger to the Complainant’s physical well being; nor did the ALJ exercise due diligence when considering the Complainant’s request for a continuance of the hearing.  Exc. at 2.

		While the Complainant’s Exceptions do not address the nexus of his Complaint, they are, nevertheless, pertinent to this proceeding.  Initially, we shall address the Complainant’s averment that the ALJ left the court room while the Complainant attempted to demonstrate the status of his blood pressure.  Exc. at 1.  The Complainant states that this action by the ALJ demonstrated that he was going to rule in favor of PECO.  Exc. at 1.  However, the ALJ explained in his Initial Decision that the court reporter had not yet arrived at the hearing, so he left the hearing room to check with his support staff regarding the status of the court reporter.  I.D. at 3.  Upon being advised that the court reporter had just arrived, the ALJ immediately returned to the hearing room.  Id.  The ALJ also stated that when he left the hearing room, everybody appeared in good health.  Id.  It is important to note that without a court reporter present in the hearing room the instant proceeding would not have begun, and that while the ALJ did leave the hearing room, it was prior to commencement of the hearing.  See Tr. at 5, 6. 

		Upon our review of the record evidence, we find the Complainant’s first exception to be without merit.  As explained above, the hearing could not commence without a court reporter.  The ALJ did not act improperly when he left the hearing room, prior to the start of the hearing, to check on the status of the court reporter.  Furthermore, the ALJ indicated that it appeared that the Complainant was in good health before the hearing commenced.  Accordingly, the Complainant’s first exception is denied.

		The his second Exception, the Complainant avers that the ALJ did not give adequate consideration to the current status of the Complainant’s health and the danger to his physical well being that may have been present.  Exc. at 2.  Additionally, the Complainant avers that the ALJ did not exercise due diligence when he did not grant a continuance of the proceeding.  Exc. at 2.  As discussed above, the ALJ stated that he found everyone in the hearing room to be in good health and, therefore, attempted to hold the hearing.  Our review of the record in this proceeding indicates that the ALJ gave consideration to the current status of the Complainant’s health and did not determine any imminent health concerns with the Complainant.

		Nevertheless, the record supports the Complainant’s assertion that he may have had high blood pressure during the hearing and, therefore, requested a continuance based on his health needs.  For this reason, we will grant the Complainant’s Exception on the limited basis that his assertions regarding his health supported a continuance of the hearing.  Moreover, we shall modify the ALJ’s initial decision and dismiss the Complaint without prejudice in order to preserve the Complainant’s due process rights.  See Robert Redinger, Jr. v. West Penn Power Company, Docket No. F-2009-2112766 (Order entered December 11, 2009).

		The Complainant’s third and fourth Exceptions are not related to the overbilling complaint.  Accordingly they do not warrant consideration by this Commission.
Conclusion

		Based upon our review of the record, we agree with the ALJ that the Complainant’s failure to testify precluded him from sustaining his burden of proof.  However, the record supports the Complainant’s assertion that he was not medically capable of testifying at the time of the scheduled hearing.  As such, we shall modify the ALJ’s decision and dismiss the Complaint without prejudice in order to provide the Complainant with the opportunity to pursue his claim; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions of Amir V. Williams are granted, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified consistent with this Opinion and Order.

3.	That the Complaint of Amir V. Williams v. PECO Energy Company is dismissed, without prejudice, for the failure to prosecute,



4.	That the record at Docket Number C-2010-2190024 be marked closed. 

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: January 13, 2011

ORDER ENTERED:  January 14, 2011
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