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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to a Material Question (Petition) filed by Linda Berkery (the Complainant or Ms. Berkery) on November 15, 2010.  Ms. Berkery requests review of Administrative Law Judge Ky Van Nguyen’s (ALJ Nguyen or Presiding Officer) decision granting PECO Energy Company’s (PECO) Motion to Join Commerce Energy, Inc. (Commerce Energy) as an indispensable party in this billing dispute proceeding.

The Material Question and the suggested answer that are effectively, but not literally, presented in the Petition are:

Question:  Whether the Presiding Officer unlawfully and inappropriately granted PECO’s Motion to Join Commerce Energy as an Indispensable Party in this proceeding? 

Suggested Answer:  Yes.

Petition at 1-2.

Background and Procedural History

The Complainant initiated this proceeding with the filing of a Formal Complaint against PECO on April 12, 2010.  The Complaint claimed that PECO improperly billed the Complainant for charges from a gas supply company that allegedly had not serviced the Complainant’s property in years.  

On May 13, 2010, PECO submitted its Answer to the Complaint, therein denying that there were any incorrect charges on the Complainant’s bill.  PECO also asserted that the Complainant’s balance included unpaid supplier charges of $8,649.98.  Simultaneous with the filing of its Answer, PECO also filed a Motion to Join Commerce Energy as an indispensable party to the proceeding.  PECO’s Motion asserted that the unpaid supplier charges on the Complainant’s account were charges from Commerce Energy for alternative gas and electric supply provided to the Complainant during the periods from June 2005 to July 2008 (gas supply) and August 2003 to October 2004 (electric supply).  PECO argued in its Motion that Commerce Energy met all four criteria for joinder as an indispensable party as articulated in the Pennsylvania Supreme Court’s decision in CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A.2d 372 (1994).
		
Commerce Energy indicated by letter to the Commission that it did not contest PECO’s Motion.  Commerce Energy also averred that it supplied gas and electric service to the Complainant from September 18, 2003 to July 18, 2008 and from September 18, 2003 to November 17, 2004, respectively.  

By Order issued November 8, 2010 (November 8 Order), ALJ Nguyen noted that the Complainant did not deny that PECO’s balance contains Commerce Energy’s unpaid charges, rather, she argued that Commerce Energy had no standing to be a party to this case.  November 8 Order at 1.  ALJ Nguyen observed that PECO is not the owner of the unpaid charges; rather, Commerce Energy is the owner of this balance.  Id. at 2.   He reasoned that, if Commerce Energy is absent from the case, complete relief cannot be accorded and the disposition of the case may, as a practical matter, impair or impede Commerce Energy’s ability to protect its interest.  Id.  Citing the Pennsylvania Supreme Court’s order in Columbia Gas Transmission Corporation v. Diamond Fuel Company, 464 Pa. 377, 346 A.2d 788 (1975), ALJ Nguyen granted PECO’s Motion and, thus joined Commerce Energy as an indispensable party.[footnoteRef:1] [1:   	In the November 8 Order, ALJ Nguyen set this Complaint matter for hearing on November 19, 2010.] 


On November 15, 2010, the Complainant filed the instant Petition.[footnoteRef:2]  PECO and Commerce Energy filed Briefs in Opposition to the Complainant’s Petition on November 22, 2010 and November 29, 2010,[footnoteRef:3] respectively.  The Complainant did not submit a brief supporting her Petition.[footnoteRef:4] [2:  	By order issued November 18, 2010, ALJ Nguyen stayed this proceeding and cancelled the November 19, 2010 hearing due to the Complainant’s filing of the Petition.]  [3:  	We note that Commerce Energy’s Brief was timely filed, because it was filed on the first business day after the Thanksgiving holiday.  52 Pa. Code § 1.12(a).]  [4:  	The Commission’s Regulations provide that each party may submit a brief in support of or opposition to a petition for review and answer to a material question, 52 Pa. Code § 5.302(b).  In the event that a petitioning party files such a supportive brief, that petitioner shall also provide with the brief “rulings on its question and extracts from the record as will assist the Commission in reaching a decision.”  52 Pa. Code § 5.302(c).  ] 


Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

The standards for interlocutory review of a material question are set forth in the Commission’s Regulations at 52 Pa. Code §§ 5.302 and 5.303.  Section 5.302(a) requires that the petitioner state “the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation, Docket Nos. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pennsylvania Inc., Docket No. R-00984411 (Order entered February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).

Pursuant to 52 Pa. Code § 5.303(a), the Commission has the authority to:

(1)  	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3) Decline to answer the question.

(4) Answer the question.[footnoteRef:5] [5: 	Section 5.303(b) of our Regulations requires prompt action by the Commission on the Petition.  By Secretarial Letter issued November 17, 2010, we advised the Parties that, in order to give the matter full consideration, the Commission was waiving the thirty-day deadline to act on the Complainant’s Petition. ] 


Positions of the Parties

The Complainant maintains that PECO is trying to justify alleged exorbitant billing practices by claiming that it is billing for Commerce Energy, a company that supplied electric and gas to Complainant in the past.  Petition at 1.  She claims that Commerce Energy never sent her a bill and never instituted any sort of legal action against Complainant, and therefore, has “absolutely no place in this action, brought by PECO on behalf of itself.”  Id. at 1.  The Complainant states that interlocutory review will “prevent substantial prejudice from accruing to the Complainant by the addition of Commerce as an ‘indispensable party’ for no other reason than PECO’s charges, brought solely by them, cannot stand on their own.”  Id. at 2.  The Complainant also claims that interlocutory review will prevent confusion and delay in the proceeding.  Id. at 2.  

PECO and Commerce Energy submit that Complainant has failed to meet the regulatory standard for petitions for interlocutory review.  They argue that the Complainant has failed utterly to demonstrate that interlocutory review is necessary in order to prevent substantial prejudice – that is, she failed to show that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  PECO and Commerce Energy both argue that the Petition should be denied because the Complainant has not presented any extraordinary circumstances or compelling reasons in support thereof.  Commerce Energy stresses that, quite to the contrary, Complainant’s case against PECO represents:

. . . a common billing dispute where the balance consists of both service charges from the distribution company, in this case PECO, and supplier charges by the electricity and gas supplier company, in this case Commerce.

Commerce Energy Brief in Opposition at 1-2.

Further, PECO argues that consideration of the Complainant’s Petition will not expedite, but rather will delay the proceeding, due to the stay that has been imposed and the continuance of the evidentiary hearing. 

Disposition

On consideration of the positions of the Parties, we determine that the Complainant has failed to present compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  As such, we determine that the Petition was improper, we decline to answer the question presented, and we return the matter to the Presiding Officer for further proceedings consistent with this Opinion and Order.  52 Pa. Code § 5.303(a)(2) and (3).  

Although an evidentiary record has not yet been built in the case, the Complainant readily concedes in her Petition that Commerce Energy was her electric and gas supplier in the past during times relevant to the billing dispute at issue here.  The Complainant essentially argues that because Commerce Energy is no longer her energy supplier in any respect and because Commerce Energy has not pursued past charges, it should now be excluded from this case.  PECO and Commerce Energy both aver facts not currently of record in arguing that the Commission should answer the material question presented in the negative.  That is, they would have us affirm ALJ Nguyen’s ruling.  Our Regulations require that we respectfully decline to take the bait from all three lines.     

Our initial task in analyzing the Petition is to examine whether substantial prejudice would be visited upon the Complainant if the Commission does not consider her Petition and answer definitively, at this time, whether Commerce Energy is an indispensable party in the case.  We must also consider whether answering the question would expedite the conduct of the proceeding.  We conclude that the Complainant has not presented compelling reasons for the Commission to answer the question at this juncture.  Simply put, this matter must be left to run its course.

We emphasize that the correctness of the Presiding Officer’s ruling is not at issue when the Commission sets out to determine whether a petitioner has fulfilled the regulatory requirements for the Commission to take interlocutory review and answer a material question.  Saucon Creek Associates, Inc. v. Borough of Hellertown, 69 Pa. P.U.C. 467 (1989).  Instead, the pertinent consideration is whether interlocutory review is necessary to avoid substantial prejudice, that is, that the error and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Id.  We find that, in this case, any prejudice flowing from ALJ Nguyen’s interim ruling joining Commerce Energy as a party can be cured through the normal Commission review process.  

As in Saucon, we determine here that the conduct of discovery and the presentation of evidence in the case will be crucial to the Presiding Officer’s findings of fact and conclusions of law for the ultimate resolution of this Complaint proceeding.  There is no question that all Parties should be given a full and fair opportunity to be heard through the evidentiary process.  But we cannot, at present, conclude that the participation of Commerce Energy as a party in the case will result in substantial prejudice to the Complainant; instead, it appears that Commerce Energy’s participation will aid in the development of a full and complete record in the case.  As such, we determine that the Petition is improper because it does not present compelling reasons why review will prevent substantial prejudice or expedite the proceeding.  Thus, we decline to answer the question presented, and we return the case to ALJ Nguyen for such further proceedings as may be necessary.

Conclusion

For the foregoing reasons, we determine that the Petition for Interlocutory Review and Answer to a Material Question was improper, we decline to answer the question presented, and we return this matter to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Petition for Interlocutory Review and Answer to a Material Question, filed by Linda Berkery on November 15, 2010, is improper and we decline to answer the question presented.



2. That this matter shall be returned to the Office of Administrative Law Judge for such further proceedings as may be necessary.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 13, 2011

ORDER ENTERED:  JANUARY 14, 2011
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