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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Third Avenue Realty Limited Partners (Complainant), filed on November 5, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on October 13, 2010.  
Pennsylvania-American Water Company (PAWC) filed Replies to Exceptions on November 12, 2010.

History of the Proceeding


On October 28, 2008, the Complainant filed a Formal Complaint (Complaint) with the Commission against PAWC, alleging that there were incorrect charges on the Complainant’s water bill.  The Complainant requested that the amount of the charges due be reduced, and that the Commission order a payment arrangement.  The Complaint is an appeal of an informal decision, dated May 16, 2008, by the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2251767.  In that case, BCS concluded that the Complainant was to pay what PAWC was requesting in order to keep its service.  Also, the Complainant was notified that it is not eligible for a payment arrangement.


On November 26, 2008, PAWC filed its Answer with New Matter.  The Answer denied the material averments of the Complaint and alleged that the Complainant had not made any payment on the outstanding balance since October 23, 2007.  PAWC further stated that it had offered the Complainant reasonable payment plans for the past due amounts.  PAWC requested that the Complaint be dismissed or denied.


On December 16, 2008, the Complainant filed a response to PAWC’s Answer and New Matter.  In its response, the Complainant denied that PAWC had attempted to resolve this matter or had offered any payment plans to the Complainant.

On October 15, 2009, an initial hearing was held before Administrative Law Judge Charles E. Rainey, Jr.  The Complainant was represented by counsel, presented the testimony of one witness and submitted seven exhibits.  PAWC was represented by counsel, presented the testimony of two witnesses and submitted five exhibits.
On January 28, 2010, the Complainant filed its Main Brief.  On March 1, 2010, PAWC filed its Main Brief.  On April 1, 2010, the Complainant filed its Reply Brief.


On April 19, 2010, PAWC filed a motion for leave to file a Reply Brief.  The motion alleged that the Complainant’s Reply Brief improperly raised new arguments and requests for relief and offered evidence that was not introduced at the October 15, 2009 hearing.  PAWC argued that issues raised for the first time in Reply Briefs are waived.  The motion requested that the Commission permit PAWC to file a Reply Brief in response to arguments raised for the first time in the Complainant’s Reply Brief.  



On May 6, 2010, the Complainant filed a response to PAWC’s motion for leave to file a Reply Brief.  The response denied that the Complainant’s Reply Brief improperly raised a new request for relief.  The response requested that the Commission deny PAWC’s request to file a Reply Brief.  

On October 13, 2010, the ALJ issued an Initial Decision wherein he denied PAWC’s motion for leave to file a Reply Brief, struck pages 5-7 of the Complainant’s Reply Brief, dismissed the Complaint based on the fact that the Complainant did not meet its burden of proof, and declined to order a payment arrangement on the account.
As noted, on November 5, 2010, the Complainant filed Exceptions.  PAWC filed Replies to Exceptions on November 12, 2010.

Background


The Complainant contested the accuracy of two bills it received from PAWC for water and wastewater service.  One bill had a due date of January 18, 2007, for the billing period from November 16, 2006 to December 22, 2006.  Based on the amount of usage, the Complainant was billed $2,053.83 for water service and $1,028.66 for wastewater service.  The second bill had a due date of May 14, 2007, for the billing period from March 20, 2007 to April 19, 2007.  Based on the amount of usage, the Complainant was billed $2,992.30 for water service and $1,502.80 for wastewater service.  Tr. at 9.  At the time of the hearing, the Complainant owed PAWC $22,005.28 for water and wastewater service.  Tr. at 7.


A review of the Complainant’s bills for the months in 2008 showed that its bills for water service ranged from $218.95 to $730.22 per month, and its bills for wastewater service ranged from $160.87 to $318.96 per month.  Complainant Exh. 6.


The Complainant’s property is an apartment building with seven apartments.  The building contains five two-bedroom apartments and two one-bedroom apartments.  None of the apartments have a dishwasher, a washer or a dryer.  The building has no common washer or dryer.  There is no lawn outside the building.  The building does not have an outside water spigot.  Tr. at 13.


According to the Complainant, during the time period of 2007-2009, all seven of the units were occupied.  Tr. at 15.  The Complainant testified that twelve people occupy the seven units.  Tr. at 18.  The Complainant stated that there had been no major plumbing repairs in the past five years; however he had taken care of minor repairs like running toilets.  Tr. at 21.  


The Complainant argued that the number of occupants in the building had not changed.  The Complainant contended that since none of the apartments had a dishwasher or washer, there was no common washer, there was no lawn outside the building and there was no outside water spigot, that its potential for water utilization was low.  Tr. at 13-14.  Finally, the Complainant asserted that except for the bills from January and May 2007, its billing history showed no usage spikes or other abnormalities.  From this, the Complainant concluded that PAWC had billed it incorrectly.  


According to PAWC’s service records (PAWC Exh. 2), beginning on October 17, 2006, PAWC’s employees visited the Complainant’s property to read and inspect the meter.  PAWC read and inspected the meter and checked for leaks on October 17, 2006, April 17, 2007, May 11, 2007 and July 28, 2008.  On all occasions the employees verified the meter reading and observed that the leak detector was spinning.  For the May 11. 2007 visit, the Complainant had been told to notify the tenants to have all water turned off.  Tr. at 29-32.


PAWC concluded that since the leak detector was found spinning, there was either a leak or someone was consuming water.  Since no one was to be consuming water during the May 11, 2007 visit, and the leak detector was still spinning, a leak seemed to be the probable cause.  The Complainant was notified of this conclusion.  Tr. at 33.


PAWC states that the meter had been installed on January 17, 2003.  Tr. at 35.  On October 12, 2009, PAWC removed the meter from the meter pit and it was tested on October 13, 2009.  The test results indicated that at the low flow of a quarter of a gallon per minute the percentage of accuracy was 97 percent.  In other words, three percent of the water going through the meter is not registered.  The test results indicated that at the high flow of six gallons per minute the percentage accuracy was 101.7 percent.  Tr. at 38.  PAWC argues that the meter was accurate according to the Commission’s Regulation at 52 Pa. Code §65.8.  I.D. at 14.


PAWC’s witness posited that the possible cause of the high bills was a leaking toilet.  A leaking toilet can use one to three gallons of water per minute.  Tr. at 39.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made forty-eight Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
We note that high bill complaints are governed by the “Waldron Rule.”  When the Complaint alleges a high-billing dispute, a Complainant’s initial burden of production is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a Complainant may establish a prima facie case, i.e., satisfy the initial burden of production, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a Complainant would prevail.  If the utility has placed into the record evidence to rebut a Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of its inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met its burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pennsylvania Public Utility Commission, 461 A.2d 1234 (Pa. 1983).


Based upon the standards set forth in Waldron and Replogle, supra, we agree with the ALJ that the Complainant has not established, by a preponderance of the evidence, a case of overbilling.  While the Complainant established the first and third criterion in Waldron, supra, which is that the number of occupants did not change and that its prior billing history at the residence showed no previous abnormalities, it failed to establish that the higher usage in the two months in question was not due to a change in the pattern of water usage at the residence.  The Complainant states that he never inquired about the tenants’ water usage.  In addition, the Complainant admits that he performed various plumbing repairs at the property, including repairs to toilets.  Tr. at 18, 21.  
The Complainant’s Exceptions provide no basis for modifying the ALJ’s Initial Decision.  In its Exceptions, the Complainant restates the same arguments that were raised in the Complaint and makes factual assertions that are beyond the record.  The thrust of the Complainant’s assignment of error is that it believes it carried its burden of proof and that PAWC failed to match that evidence with co-equal or superior evidence.  Exc. at 3.  The Complainant emphasizes that the ALJ failed to point out that the meter record from the April 17, 2007 meter reading does not contain a notation that the leak indicator dial was spinning.  The April 17, 2007 meter reading occurred during the time period of one of the high bills in question.  The Complainant avers that the ALJ improperly concluded that:  1) the meter was functioning properly; 2) that there was a leak somewhere on the property; and, 3) that because the leak detector was not noted as spinning on April 17, 2007, the abnormally high bill was a result of actual usage.  Exc. at 4.
In its Replies to Exceptions, PAWC opines that the Complainant could not establish a prima facie case because it presented absolutely no evidence regarding the level of its tenants’ water usage during the billing periods in question and even if it had, PAWC presented evidence of far greater weight to rebut it.  R. Exc. at 1-2.   This responsive evidence includes the meter accuracy test results, PAWC’s witness’ testimony that a leaking toilet can easily leak one to three gallons of water per minute and that the property contained seven apartments occupied by twelve residents during the periods in question.  Tr. at 13, 15, 18 and 39.  PAWC also notes that, in addition to the fact that the PAWC field service representatives found the leak indicator dial spinning both before and after the April 17, 2007 visit, there is nothing in the record to suggest that a lack of a notation on the April 17, 2007, service order means the dial was not spinning at that time.  R. Exc. at 4.  PAWC also points out that there was no notation to the contrary on the service order – i.e., no notation that the leak indicator dial was not spinning.  R. Exc. at 4.  PAWC claims that the Complainant cannot sufficiently counter PAWC’s contention of a leak with such a tenuous inference.  R. Exc. at 5.  Finally, PAWC disputes Complainant’s claim (Exc. at 4) to have built a prima facie case based upon a “stable usage environment” at the property.  R. Exc. at 5.  PAWC argues that, to the contrary, Complainant’s only witness admitted that he has never lived at the property, that he only visits on weekends to make small repairs, and that he has never investigated the tenants’ water usage even in reaction to high water bills.  R. Exc. at 5-6, Tr. at 18-19.   



Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We conclude that the Complainant has failed to carry its burden of proving that it was incorrectly billed by PAWC.  The Complainant’s entire case was based upon an assumption that water usage would not vary greatly, even if there was a leak on the property.  Tr. at 21.  The Complainant’s general knowledge regarding water usage is outweighed by the finding that the meter was determined to be accurate, the potential for leak(s) on the property and commensurate variability in usage.



We stress that the Complainant’s meter was found to be accurate within the Commission’s guidelines at 52 Pa. Code § 65.8(a).  Also, in reviewing the Complainant’s usage between the two billing periods in question, and after the billing periods in question, we find that the usage at the property returned to levels which the Complainant described as normal levels of usage.  These readings all occurred before October 12, 2009, when the meter was replaced.  We agree with the ALJ that it was improbable that the Complainant’s meter only malfunctioned intermittently:
[I]t is highly unlikely that the old meter would function properly from the time the Respondent installed it until the billing period from November 16, 2006 to December 22, 2006 when the Complainant alleged the first high bill occurred then resume functioning properly until the billing period from March 20, 2007 to April 19, 2007 when the Complainant alleged the second high bill occurred, then resume functioning properly until the Respondent tested it.  It is more likely that if the meter had malfunctioned during the relevant billing periods, it would have continued to malfunction.  I conclude that since the meter was functioning properly when it was tested, it was functioning properly for the entire time period from the time that the Respondent installed it.
I.D. at 15.  The Commission made a similar finding in Christman v. PECO Energy Company, Docket No. F-2008-2026212, Order entered August 17, 2009.


It is reasonable to conclude here that a leak was the cause of the high water usage at issue.  The Complainant’s argument that the lack of a leak notation on a single service order (for April 17, 2007) is the “smoking gun” to establish PAWC’s alleged erroneous billing is weak in the face of PAWC’s strong evidence establishing meter accuracy and a return to usage levels after the two periods of high usage.  We agree with the ALJ that Complainant did not meet its burden of proof.


To address the Complainant’s request for a payment arrangement, the ALJ assessed the applicability of Chapter 14 of the Code.  He determined that, while the Commission has the authority to establish a payment arrangement in certain circumstances, the strict guidelines set forth in 66 Pa. C.S. §1405(b) disqualified the Complainant for such an arrangement.  


Section 1405(a) of the Code states:

(a)  General Rule -The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.



66 Pa. C.S. §§1405(a).



In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa. C.S. §1403.  Close examination of the Code reveals that “[c]ustomer” is defined as follows:  
“Customer” - A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 



The ALJ correctly determined that the Complainant did not comport with this definition because: (1) the Complainant is not a natural person in whose name a residential account is listed; it is a limited partnership; and (2) the Complainant is not an occupant of the property.  The Complainant is, therefore, not a “customer” as defined by 66 Pa. C.S. §1403.  Because the Complainant is not a “customer,” the Commission lacks the authority to establish a payment arrangement between it and PAWC. 



After considering all of the foregoing issues, we shall direct the Complainant to pay its outstanding balance to PAWC in order to retain water service.
Conclusion
Based on our careful consideration of the record, the ALJ’s well-reasoned decision and the Exceptions and Replies thereto, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint and refrains from ordering PAWC to offer the Complainant a payment arrangement on the account arrearage; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Third Avenue Realty Limited Partners to the Initial Decision of Administrative Law Judge David A. Salapa are denied. 


2.
That the Initial Decision of Administrative Law Judge 

David A. Salapa is adopted, consistent with this Opinion and Order.
3.
That the Formal Complaint of Third Avenue Realty Limited Partners against Pennsylvania-American Water Company is dismissed.



4.
That Third Avenue Realty Limited Partners is directed to pay its outstanding balance to Pennsylvania-American Water Company within thirty (30) days from the entry of this Opinion and Order.


5.
That this proceeding be marked closed.

[image: image1.png]









BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: January 13, 2011
ORDER ENTERED: JANUARY 14, 2011
	�	We note that on December 20, 2010, the Commission received the Complainant’s Response to PAWC’s Replies to Exceptions (Response).  In light of the fact that our Regulations do not allow for responses to Replies to Exceptions, we shall not consider the Complainant’s Response in this Opinion and Order. 
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