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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a letter petition (Petition) filed by Gival Cab Company (Petitioner) on October 14, 2010.  No Answers to the Petition have been filed.  For the reasons stated below, we deny the Petition.      

Procedural History

	On March 23, 2010, the Commission’s Bureau of Transportation and Safety (BTS) served the Petitioner with a Complaint, alleging that the Petitioner violated the Commission’s Regulations at 52 Pa. Code § 29.313(c) by failing to maintain log sheets for at least two years.  BTS requested that the Commission impose a civil penalty of $2,150 on the Petitioner for the allegations in the Complaint.  The Notice attached to the Complaint advised the Petitioner that if it did not file an Answer contesting the material allegations in the Complaint within twenty days, then BTS would request the Commission to issue an Order imposing a penalty.  

	The Petitioner did not file an Answer to the Complaint.  Instead, on May 3, 2010, the Petitioner filed a request with the Commission to cancel its Certificate of Public Convenience (Certificate) and to terminate all of the rights, powers, and privileges granted under its Certificate.  On May 12, 2010, the Commission issued a Secretarial Letter cancelling the Petitioner’s Certificate at Docket No. A-00115299.
 
	Because the Petitioner did not file an Answer to the outstanding Complaint, the Commission sustained the Complaint and imposed a $2,150 civil penalty on the Petitioner by Order entered June 18, 2010, at Docket Nos. C-2010-2146204 and 
A-00115299 (June 2010 Order).  On October 14, 2010, the Petitioner filed the instant Petition.     

Discussion

Petition 

We begin by considering the nature of the Petition, because the analysis to be applied depends on the type of filing before us.  The Petitioner refers to the letter petition as a “Petition for Relief.”  The Petitioner asks the Commission to reduce the civil penalty from $2,150 to $250 for several reasons, including its averment that it has only been operating in territory under the jurisdiction of the Philadelphia Parking Authority (PPA).  Under these circumstances, we believe it is appropriate to treat the Petition as a Petition for Rescission or Amendment of the June 2010 Order.           
Legal Standards for Rescission 

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.   

  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 
Petitioner’s Position 

		In its Petition, the Petitioner requests the Commission reduce the civil penalty from $2,150 to $250.  The Petitioner avers that it did not receive the Complaint filed by BTS in this matter.  While the Petitioner admits that its driver failed to keep logs, it asserts that the driver no longer operates in territory that is under the jurisdiction of the Commission, but only operates in territory that is under the jurisdiction of the PPA.  The Petitioner states that it filed a request with the Commission to discontinue the service authorized under its Certificate.  It further states that it does not have the money to pay the $2,150 civil penalty, because the business has not been earning a profit.  Additionally, the Petitioner notes that its expenses have increased this year, including its insurance premium and the fees it pays to the PPA.                 

Disposition 

Based on our review of the record and the applicable law, we will deny the Petition for several reasons.  First, the Petitioner, a Pennsylvania corporation, did not properly file the Petition with us because it was not represented by legal counsel at the time of the filing.  Our Regulations require a corporation to be represented by an attorney in an adversarial Commission proceeding.  52 Pa. Code § 1.21.  In New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009) at 6-7, we stated:

The simple filing of a formal complaint does not automatically trigger an adversarial proceeding because, until the answer is filed, it is not known whether the formal complaint will be contested.  Furthermore, formal complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code § 5.24, or via a mediation process.

It is when a proceeding is adversarial that attorney representation may be an issue.  In her concurring statement to a 1995 Commission Order, Commissioner Crutchfield explained the Commission’s obligation to require attorneys in adversarial proceedings for parties other than individuals proceeding pro se:

In Pennsylvania, the Supreme Court is responsible for regulating the practice of law, and this Commission is bound by the Supreme Court’s rules.  The only persons authorized to practice law in Pennsylvania are as follows: 
(1) persons fully admitted to the Pennsylvania bar; (2) persons admitted pro hac vice under Rule 301; and (3) persons qualified as certified legal interns under Rule 321.  The Pennsylvania Supreme Court in Shorz v. Farrell, 327 Pa. 81, 193 A.20 (1937), held that if the nature of an administrative hearing is to determine questions of fact or interpretation of administrative law, then the hearing is of a judicial character.  Any participation in such a hearing constitutes the practice of law.  Accordingly it would be unlawful to allow nonattorney representation in adversarial proceedings before the Commission.  

James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Order entered January 29, 1996).  

In this case, the Petitioner failed to file an Answer.  At a later stage in the proceeding through the filing of its Petition, the Petitioner is challenging both the Complaint filed by BTS and our June 2010 Order.  As such, this case is an adversarial proceeding.        

The facts in this case are similar to the facts in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010), in which a corporate officer attempted to file Exceptions in a Commission proceeding on behalf of the corporation.  In this case, the President of the Petitioner, Fred Dieudonne, filed the Petition on behalf of the corporation.  We are of the opinion that the filing of Exceptions and the filing of a Petition for Rescission or Amendment are procedurally similar because both filings seek reconsideration of a Commission decision in some manner.  As a result, we find that the Petitioner violated our Regulations requiring attorney representation of a corporation in adversarial Commission proceedings.
  
Second, even if the Petitioner had properly filed the Petition, the Petition fails to meet the standards to modify or rescind a Commission Order that are set forth in Duick, supra.  The Petitioner did not file an Answer in response to the Complaint.  The Petitioner claims it did not receive the Complaint.  In fact, the Petitioner states that the Complaint “was sent via registered mail and someone at my building signed for it, and failed to give it to me.”  Petition at 1.  Our records show that the President of the corporation, Fred Dieudonne, signed a return receipt acknowledging that he received the Complaint on April 1, 2010.  Despite this evidence, the Petitioner did not take any action to respond to the allegations against it until it filed the Petition, more than six months after it was served with the Complaint.  We do not consider the Petitioner’s late response to these allegations as a legitimate way of raising “new and novel arguments” that the Commission has not previously heard and addressed.  

Conclusion

Based upon the foregoing discussion, we shall deny the Petition filed by Gival Cab Company; THEREFORE,

IT IS ORDERED:

1.	That the letter petition filed by Gival Cab Company on October 14, 2010, is denied.  

2.	That Gival Cab Company shall, within thirty days of the date this Order is entered, comply with Ordering Paragraph 3 of our Order entered June 18, 2010, requiring Gival Cab Company to pay a civil penalty in the amount of two thousand, one hundred fifty dollars ($2,150).  The payment shall be by check or money order made payable to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265


3.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

4.	That this proceeding shall be marked closed upon payment of the penalty.

BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 13, 2011

ORDER ENTERED:  January 14, 2011
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