BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marilyn Marie Smith					:
							:
	v.						:		C-2010-2195084
							:
UGI Utilities, Inc.					:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 18, 2010, Marilyn Marie Smith (Complainant) filed a formal Complaint against UGI Utilities, Inc. (Respondent or UGI) on a Commission-issued formal complaint form, with multiple attachments, including handwritten pages of people’s names and random events, a copy of her W2 form from 2006 (the Complaint is restricted as confidential), a notice dated June 22, 2006 from the Department of Public Welfare, Office of Income Maintenance, Bureau of Child Support Enforcement, apparently her employer at that time, that she was subject to an investigation, correspondence dated May 5, 2010 from MX Energy indicating that she has switched electric service from PPL Electric Utilities Corporation, a packet of information with a cover sheet dated May 5, 2007, addressed to her as an employee who has separated from the Federal service, a notice from the Capital Tax Collection Bureau dated October 1, 2003, a letter from Mid Penn Bank dated September 20, 2006, a letter from the Department of Defense, Civilian Personnel Management Services dated September 17, 2008, and a BCS notice of completion of its informal process dated July 8, 2010 indicating that they are upholding the Company’s decision, among other documents.  The Complaint form itself lists the following:  BCSE Defense Finance and Act Serv. Controll No. CSB 112121 OMB No. 1545‑00020 Acts title VII of the Civil Rights Act of 1964.

		As relief, the Complaint states:  Front/back pay with interest Brothers William Von Smith released Michael Lee Smith Released.  Charles Vincent Fountain off death Row.  Resolution to the Black (unreadable word).  Bridge to Nowhere Restarted.  Children learning on Individual merit not the retarded system.  Front/back pay with interest punitive damages pain and suffering $10,000,000,000 dollars.  Overtime with interest.  Repeated to the mayor Linda Thompson not to sell because Queen Elizabeth II was attached to the Deeds.  

		The only utility-related information on the printed form is under Paragraph 7, where the following appears:  April 12, 2010, for gas LIHEAP was denied granted a $100.00 toward the lights of 2009 not toward gas.

		On September 13, 2010, UGI filed Preliminary Objections, citing insufficient specificity of pleading as the basis.  No response was filed, and on November 29, 2010, I issued an Order Granting Preliminary Objections and Directing the Filing of An Amended Complaint.  Complainant was given ten days to file an amended complaint, consistent with 52 Pa. Code 5.101(h).  More than twice that time has elapsed, and Complainant has not filed an amended complaint.  Therefore, the Complaint will be dismissed.

FINDINGS OF FACT

		1.	Complainant is Marilyn Marie Smith, 3154 North 6th Street, Harrisburg PA 17110.

		2.	Respondent is UGI Utilities, Inc., a jurisdictional public utility providing jurisdictional gas service in the Commonwealth of Pennsylvania.

		3.	On August 18, 2010, Complainant filed a formal Complaint against UGI Utilities, Inc.  

		4.	On September 13, 2010, UGI filed its Preliminary Objections claiming insufficient specificity of the pleading and seeking an Order directing an amended complaint.

		5.	No responsive pleading was filed to the Preliminary Objections.

		6.	On November 29, 2010, I issued an Order Granting Preliminary Objections and Directing the Filing of An Amended Complaint.

		7.	As of the date of this Initial Decision, no amended complaint has been filed.

DISCUSSION

		On August 18, 2010, Complainant filed a formal Complaint which included many attachments but no actual allegations of wrongdoing on the part of the Respondent.  UGI filed Preliminary Objections seeking an order directing Complainant to file an amended complaint, which was granted by Order issued November 29, 2010.  Consistent with the time specified in 52 Pa. Code § 5.101(h), Complainant was given ten days to file an amended complaint.  More than double that amount of time has elapsed, and no amended complaint has been filed.  Therefore, this Initial Decision dismisses the Complaint.  

		A billing or service dispute is started with the filing of a complaint, which must set forth the clear and concise statement of the act or omission being complained of as well as the relief sought.  52 Pa. Code § 5.22.[footnoteRef:1]  The respondent public utility has twenty days to file a responsive pleading, which may include an answer, new matter, and/or preliminary objections.  52 Pa. Code §§ 5.61, 5.101.  These pleadings all have specific purposes.   [1:  	Based on Rule of Civil Procedure 1019.] 


		An answer must advise the complainant and the Commission of the nature of the defense and is required to specifically admit or deny each factual allegation in the complaint.  52 Pa. Code § 5.61(b).  Failure to file an answer may result in the factual allegations of the complaint being deemed to be admitted.  52 Pa. Code § 5.61(c)[footnoteRef:2].  An answer is not required if the respondent utility files a preliminary objection seeking a more specific pleading, presumably because there are insufficient allegations to formulate a response.  52 Pa. Code § 5.101(e)(1).   [2:  	Based on Rule of Civil Procedure 1029.
] 


		The Respondent’s answer may be accompanied by new matter, which pleads one or more affirmative defenses and sets forth the facts necessary to support the affirmative defenses.  52 Pa. Code § 5.62(b).[footnoteRef:3]  This pleading is important because affirmative defenses which are not pleaded are waived, and because facts appearing in new matter which are not contradicted in a responsive pleading filed by the complainant can be used to support a motion for judgment on the pleadings or summary judgment after the pleadings are closed.   [3:  	Based on Rule of Civil Procedure 1030.] 


		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

		The section regarding preliminary objections reads as follows:

§ 5.101.  Preliminary objections.

(a) Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *

52 Pa. Code § 5.101(a)(emphasis added).  

		The Commission’s regulations provide that the content of a formal complaint must include “A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation,” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(1)(5) and (6).  The subject Complaint states no facts at all.

		The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action. The pleading must be sufficiently specific so that the defending party will know how to prepare his defense. Department of Transportation v. Shipley Humble Oil Co., 29 Pa. Commw. 171, 370 A.2d 438 (Pa. Cmwlth. 1977). Pennsylvania is a fact pleading, rather than notice, state. Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624; 2005 Pa. Commw. LEXIS 39.

		Here, the complaint did not contain sufficient factual detail to permit the opposing party an opportunity to formulate a meaningful response.  A Respondent is not required to guess whether the Complainant means to allege something, and it is possible that the basis of the complaint has nothing to do with any prior contacts with the Respondent.  

		Nor can the adjudicator determine if the burden of proving Complainant’s case has ultimately been met if there is no actual averment set out in the Complaint.  The facts must be set forth in sufficient detail to: (1) allow the utility to respond to them; and (2) allow the utility to prepare its defense; and (3) allow the adjudicator to recognize an actionable complaint.  Since there were no discernible facts set forth to support a Complaint, the Preliminary Objection were granted, and the Complainant was directed to file an Amended Complaint.

		Complainant was warned that, “Failure to file an amended complaint will result in the dismissal of the complaint itself.” Order Directing The Filing of an Amended Complaint at 4.  As of the date of this Initial Decision, no amended complaint had been filed.  Therefore, the Complaint is dismissed.

CONCLUSIONS OF LAW

		1.	Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  

		2.	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		3.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  

		5.	All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  

		6.	The averments in the Complaint are insufficient to enable Respondent to formulate a meaningful response.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint captioned Marilyn Marie Smith v. UGI Utilities, Inc., Docket No. C-2010-2195084, is dismissed due to the failure of Marilyn Marie Smith to file an Amended Complaint in violation of the November 29, 2010, Order.

		2.	That the Secretary shall mark this docket closed.


Dated:  December 21, 2010				__________________________________
							Susan D. Colwell
							Administrative Law Judge
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