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HISTORY OF THE PROCEEDING

On June 11, 2010, Ms. Beth Ann Fryer-Torres (“Complainant”) filed a formal complaint (“complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant received gas and electric service from PECO.  Complainant had several concerns which included the following:

(1) Errors in billing from 2007-2008;

(2) Errors and miscommunications regarding medical certification for electric and gas service;

(3) Failure to receive notice of PUC scheduled hearing on December 15, 2009; and
(4) Late fees are too high.

 Complainant requested a chance to be heard and a reasonable payment agreement.
On July 8, 2010, Tishekia Williams, Esquire, attorney for PECO, filed concurrently an Answer, New Matter and Preliminary Objections against this dispute.  PECO denied that there are incorrect charges on the bill of Complainant.  PECO contended that Complainant is responsible for the entire account balance in the amount of $16,993.17.  
Complainant had at least six Bureau of Consumer Services (“BCS”) payment agreements.  By Answer and New Matter PECO contended that Complainant has violated both PECO and Commission issued payment agreements; and thus, pursuant to 66 Pa.C.S. § 1405(d) is not entitled to an additional payment agreement.  Furthermore, PECO averred that Complainant enrolled in a customer assistance program (“CAP”) on June 5, 2005, and was removed from CAP on July 15, 2008 because her income exceed the guidelines of the program.  $10,836.55 of the $16,993.17 account balance was billed at CAP rates.  PECO also averred pursuant to 66 Pa.C.S. § 1405(c) CAP rates shall not be the subject of payment agreements negotiated or approved by the PUC.  PECO then contended that Complainant is not entitled to additional payment terms on her CAP arrearage.  PECO denied that the late fees charged were improper.  PECO also contended that the late fee charges were billed pursuant to the Company’s Commission approved tariff rule 17.5, which permits a rate of 1-1/2% per month for residential customers if payment for service rendered is received more than five days after the due date shown on the bill.  
Complainant has filed two previous formal complaints at Docket Nos. C-20043702 and C-2009-2100220 and at least eight informal complaints with the BCS.
  It is the formal complaint at Docket No. C-2009-2100220 filed on April 8, 2009, that is critical to the preliminary objection of this instant proceeding.  
In the formal complaint of the above mentioned docket, Complainant alleged that there were incorrect charges on her bill and that PECO miscommunicated to Complainant regarding medical certificates.  Complainant requested a reasonable payment arrangement.  The Initial Decision at Docket No. C-2009-2100220 issued January 25, 2010, determined that Complainant had failed to sustain her burden of proof by not being present at the telephonic 
hearing scheduled for December 15, 2009.
  Complainant filed Exceptions on February 16, 2010
 and PECO filed Reply Exceptions on February 24, 2010.  By Opinion and Order enter April 19, 2010, the Commission affirmed the Initial Decision and dismissed with prejudice the formal complaint.  The Commission found that the Complainant did “not show that her failure to appear was unavoidable.  [Complainant] waived her opportunity to participate in the hearing by her unexcused failure to appear.”  Beth Ann Fryer-Torres v. PECO Energy Co., Opinion and Order, Docket No. C-2010-2100220, entered April 19, 2010, at 5 (“O&O”) (citation omitted).
By preliminary objection PECO alleged that Complainant’s allegations have already been adjudicated and are barred by res judicata or claim preclusion.  PECO alleged that because the claim has been previously adjudicated and is barred by the legal theory of claim preclusion, Complainant failed to state a claim upon which relief can be granted citing 52 Pa.Code § 5.104(a)(4).  Complainant failed to file an answer to the preliminary objection within the 10 days as required by Commission regulations at 52 Pa.Code 5.101(f)(1).  This matter is ripe for ruling and decision.

DISCUSSION

52 Pa.Code § 5.104(a) states,

§ 5.101. Preliminary objections.

 (a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

   (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 

   (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 

   (3)  Insufficient specificity of a pleading. 

   (4)  Legal insufficiency of a pleading. 

   (5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 

   (6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
In this complaint, the pleading is legally sufficient.  The pleading is an attempt to consider issues raised in the Exceptions and formal complaint at Docket No. C-2010-210022.  The undersigned agrees with the Respondent that the claims made by the Complainant have been previously heard, adjudicated and dismissed by the Commission.  But, the claim preclusion does not make the pleading legally insufficient.  The attempt to use 52 Pa.Code § 5.101(a)(4) is inappropriate in this instance.
The appropriate regulation for the Commission to dismiss the instant complaint because of claim preclusion is a motion for summary judgment and judgment on the pleadings found at Section 5.102 of the Commission’s regulations.  52 Pa.Code § 5.102 states,

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion.

For judicial economy and efficiency the undersigned will treat the Respondent’s preliminary objection as a motion for summary judgment.  Respondent filed a Notice to Plead dated July 8, 2010.  Complainant failed to file a timely Answer.  

The issue in this proceeding is whether the elements of res judicata are met in the instant formal complaint as compared with what has already been adjudicated by this Commission at Docket No. C-2010-210022.  The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and to be heard.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649, 654 (Pa. Super. 2000).

The doctrine of “res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994).  The doctrine of res judicata applies to cases before the Commission.  See, O’Toole v. Bell Telephone Co. of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992).  The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  For the doctrine to prevail four conditions must be met:
(1) Identity of issues; 

(2) Identity of causes of action;

(3) Identity of persons and parties to the action; and 

(4) Identity of the quality and capacity of the parties suing or sued.

Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).   
The identity of the thing sued is the same in both actions.  Complainant disputes the accuracy of her PECO bills, and the issue regarding medical certification in both proceedings.  Complainant also disputes the late fees, and whether proper notice of the December 15, 2009, scheduled hearing was provided in both proceedings.  The cause of action is the same, which is that PECO violated Commission regulations through inaccurate billing and that due process was not provided because of inadequate notice of the December 15, 2009 proceeding.  Each case involved the Complainant and PECO so the parties involved are the same.  Finally, the parties involved are acting in the same capacities; Complainant is the customer in both proceedings and PECO is the public utility in both proceedings.  
It is noted that the Commission stated, “In her Exceptions, Ms. Fryer-Torres contends that she never received any notice of hearing for December 15, 2009, and that she never received any phone calls.”  O&O, at 5.  The Commission concluded, “Ms. Fryer-Torres waived her opportunity to participate in the hearing by her unexcused failure to appear.  Ms. Fryer-Torres was afforded the opportunity for administrative due process.”  Id (citation omitted.)  Complainant cannot abuse the Commission’s resources, the resources of the utility and the funding by the ratepayers by requesting the Commission to address the same claims that she failed to procedurally sustain previously.

In essence, Complainant has filed a formal complaint to reconsider what was claimed at Docket C-2010-210022.  The appropriate vehicle is a petition for reconsideration that Ms. Fryer-Torres could have used under the circumstances.  However, a petition for reconsideration must raise new or novel arguments not previously considered by the Commission to be viable for consideration.  See Pa. P.U.C. v. PECO Energy Co., M-00960820, P.U.R. 4th, Slip Op., (February 12, 1999).  Complainant has failed to raise any claims or facts that are new or novel from those considered at Docket C-2010-210022.  Consequently, any exercise to consider the formal complaint as a petition for reconsideration would be futile and unsuccessful for the Complainant. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant, Beth Ann Fryer-Torres presented the same claims that were presented in Beth Ann Fryer-Torres v. PECO Energy Co., Opinion and Order, Docket No. C-2010-2100220, entered April 19, 2010.  In comparing the instant formal complaint to that at Docket No. C-2010-2100220, the identity of: (1) issues, causes of action; persons and parties of action; and quality and capacity of the parties suing or being sued are the same.  Thus, the doctrine of res judicata prevails as resolution to this formal complaint.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Tishekia Williams, Esquire on behalf of PECO Energy Company to dismiss the formal complaint of Beth Ann Fryer-Torres at Docket No. C-2010-2181930 is granted.

2.
That the formal complaint filed by Beth Ann Fryer-Torres against PECO Energy Company at Docket No. C-2010-2181930 is dismissed.
3.
That the Secretary’s Bureau mark this matter closed.

Dated: December 28, 2010
_________________________________






Angela T. Jones






Administrative Law Judge
	� 	The BCS informal complaint numbers are: 1629448, 1487563, 1315048, 1093083, 0889496, 0798813 and 0660788.  PECO represented that there were nine BCS informal complaints but listed complaint number 1315048 twice. 


	� 	It is noted that the presiding officer convened the telephonic hearing previously on September 25, 2009, where the Complainant failed to appear.  However, the Complainant communicated to the presiding officer the afternoon of September 25, 2009, that she had suffered a medical emergency and had been just released from the hospital.  The Complainant failed to respond to the scheduled December 15, 2009, telephonic hearing with an excuse for her absence.


	� 	In these Exceptions Complainant alleged the following: (1) that she did not receive notice of the December 15, 2009 hearing; (2) that she did not receive any phone calls regarding the same; (3) that she had errors in her bills in 2007-2008; (4) that there was controversy over whether a medical certificate was acceptable; and (5) that the billed late fees were high. 
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