

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
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							:
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							:
PECO Energy Company				:



INITIAL DECISION

Before 
Administrative Law Judge
Elizabeth H. Barnes


HISTORY OF THE PROCEEDINGS

This Decision dismisses a formal Complaint that Darlington Galtogbah (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on June 30, 2009.  The Complaint was served on Respondent on July 8, 2009.  Complainant averred that PECO Energy Company (PECO or Respondent) had inhumanely treated him with disregard for his rights and safety in disconnecting his electric service on May 7, 2009.  Complainant averred he was incorrectly billed in May, 2009 with a late payment charge of $7.01 and was erroneously disconnected on May 7, 2009, when his bill stated he owed $549.83 on May 8, 2009.  Complainant sought relief in the form of compensatory damages for his food that perished due to lack of electric refrigeration in the residence, and for his family’s displacement from the apartment during the electric outage. 

On July 27, 2009, Respondent timely answered the Complaint.  Respondent denies there are incorrect charges on Complainant’s account.  PECO further denies it treated Complainant inhumanely.  PECO agrees Complainant’s bill due date for $549.83 was May 8, 2009; however, of that amount, $493.46 was past due.  PECO claims it terminated Complainant’s service on Thursday, May 7, 2009 for the past due balance of $493.46.  PECO admits Complainant paid $568.46 on Friday, May 8, 2009.  However, the payment was posted to Complainant’s account on Monday, May 11, 2009, and Complainant’s service was restored on Tuesday, May 12, 2009. 

Further, PECO claims Complainant had an indoor meter and when PECO first attempted to restore Complainant’s service on Saturday, May 9, 2009 at 1:03 p.m.  PECO was unable to restore service because it was unable to gain access to the residence in question.  There was no answer at either the front door or telephone.  PECO representatives left a written message asking Complainant to call PECO back to schedule a time for reconnection.  However, Complainant did not return the call to PECO.   After payment was posted to Complainant’s account, PECO made a second attempt to reconnect service, and service was successfully restored on Tuesday, May 12, 2009, five days after service had been disconnected.

A hearing was held before ALJ Charles E. Rainey on November 18, 2009.  On October 18, 2010, this case was assigned to me for the preparation of an Initial Decision. 

FINDINGS OF FACT

1.	Complainant is Darlington Galtogbah, an individual residing at 6060 Crescentville Rd., Apt. SA-10, Philadelphia, PA 19120.  He is a tenant in an apartment building and has received electric service from the Respondent at that address since at least 2008.

2.	Respondent is PECO Energy Company.

3.	Complainant received electric service from Respondent in 2008 and 2009.  Between January and May, 2009, Respondent received only one payment from Complainant on January 22, 2009.  

4.	A ten-day notice of termination was issued on April 23, 2009 for the past due amount of $493.46, and this notice notified Complainant of a termination date of May 7, 2009.  (N.T. at 43).

5.	Complainant received 72-hour notice of termination automated phone calls on April 27, 2009 and April 30, 2009.  The automated calls indicated Complainant should make a payment of $493.46 and notified him of a termination date of May 7, 2009.  (N.T. at 43, 54).

6.	Complainant’s service was terminated at approximately 11:00 a.m. on Thursday, May 7, 2009, for non-payment.  (N.T. at 43; Complainant Exhibit 4).

7.	At approximately 2:30 p.m. on Friday, May 8, 2009, Complainant made a payment of $568.46 through Ameracash Payments to Respondent.  (Complainant Exhibit 1).

8.	Respondent attempted to restore service on Saturday, May 9, 2009, at approximately 1 p.m. but was unable to gain access to the meter located inside the apartment building to reconnect service.  Complainant did not answer his phone and no one else in the building let Respondent into the building. (N.T. at 43).

9.	If the meter had been located outside the building, Respondent could have restored service on Saturday, May 9, 2009. (N. T. at 44).

10.	Respondent left Complainant a written document stating that it was unable to make contact for restoration and it left a phone number to call to arrange a time for restoration of service.  (N.T. at 46; PECO Exhibit 3).

11.	Respondent has a policy of not restoring service on Sundays. (N.T. at 46).

12.	No attempt was made by Respondent to restore service on Monday, May 11, 2009, the date payment was posted to Complainant’s account.  (N.T. at 46).
13.	Complainant never called Respondent back to schedule a time for reconnection despite the message Respondent left Complainant on May 9, 2009.

14. 	Service was restored to Complainant at 9:00 a.m. on Tuesday, May 12, 2009, because someone other than Complainant allowed Respondent access to the building’s meter. (N.T. at 46-47).

15.	The Bureau of Consumer Services investigated Complainant’s claim and issued a report in favor of Respondent on May 29, 2009. (N.T. at 47; PECO Exhibit 2).

DISCUSSION

Complainant’s first claim is that he was erroneously terminated on May 7, 2009.  He claims he had until May 8, 2009, to make a payment of $568.46 according to the invoice (Complainant Exhibit 2).  Complainant recalled seeing communication from PECO, but not a termination notice.  (N.T. at 37).   However, I find PECO’s witness Dana McCollum to be credible.  She testified that a ten-day termination notice was sent to Complainant on April 23 for the past due amount of $493.46 effective for May 7, 2009.  (N.T. at 43, 54).  She further testified that a 72-hour notice was issued on April 27 and April 30, 2009 wherein a PECO representative either spoke to Complainant or an automatic message was left informing Complainant of the pending termination date of May 7, 2009.  (N.T. at 54-55).

I find that even though Complainant believed he had until May 8, 2009 to make payment of $549.83, he in fact had until May 6, 2009, to make a payment of $493.46.  I find the amount Complainant owed on May 7, 2009, of $493.46, was not in dispute, and Complainant was not erroneously terminated because the 10-day notice and two 72-hour notices were given in accordance with 66 Pa. C.S. §1406(a)(b).     (PECO Exhibit 1). 




The second issue is whether Complainant’s service was timely restored.

The Pennsylvania Public Utility Code provides in pertinent part:

(b) 	When service to a dwelling has been terminated and provided the applicant has met all applicable conditions, the public utility shall reconnect service as follows:

(4)	Within three days from April 1 to November 30 for proper terminations.

66 Pa. C.S. § 1407(b)(4).  (Emphasis added).

	Complainant argues he “met all applicable conditions” by making payment on May 8, 2009 of $568.46 via Ameracash to Respondent.  (Complainant Exhibit 1).  Therefore, Complainant contends that Respondent had 72 hours or 3 days from May 8 within which time to restore service.  However, I find PECO’s attempt to make restoration on May 9 and subsequent restoration on May 12 to be sufficient compliance with Section 1407(b)(4).  PECO had a good reason for not reconnecting service within the 3-day time frame because it could not gain access to the apartment building’s indoor meter on May 9.  PECO showed due diligence in leaving a note and phone message with Complainant and asking Complainant to contact PECO to schedule a reconnection.  (PECO Exhibit 3).  Complainant never called PECO back.  Even on Monday, May 11, Complainant did not attempt to contact PECO.  

	Therefore, I find PECO properly terminated and restored service.  Complainant paid the requisite balance to restore service, but failed to provide PECO with access to the meter when PECO visited his residence within the 72-hour restoration period.  Thus, PECO attempted to restore service but Complainant did not meet all applicable conditions within the meaning of Section 1407(b)(4) allowing PECO to restore service. 

	PECO argued it did not send a restoration crew to Complainant’s residence on Sunday, May 10, because PECO does not retain restoration crews on Sunday.  PECO claims this policy is consistent with Pennsylvania law.  PECO argues that Sundays are not “working days” under the meaning of 52 Pa. Code § 56.192 (relating to personnel available to restore service).  
	Section 56.192 provides:

A utility shall have adequate personnel available between 9 a.m. and 5 p.m. on each working day or for a commensurate period of 8 consecutive hours to restore service when required under this subchapter.

52 Pa. Code § 56.192.

	I agree with PECO that Sunday is not necessarily a working day for PECO’s restoration crews within the meaning of 52 Pa. Code § 56.192.  However, this does not explain why PECO did not attempt restoration on Monday, May 11.  It appears that the Complainant’s account posting the credit of $568.46 on May 11 prompted PECO to act towards restoration again and restoration was completed at 9:00 a.m. on May 12. (N.T. at 57).  Complainant could have telephoned PECO Monday morning but did not.  I find that PECO had good reason not to restore service until May 12 due to the fact that the meter was indoors and Complainant did not contact PECO to schedule a time for restoration.  
   
The final issue is whether there was overbilling.  Complainant states that he made the payment of $596.46 on May 8, 2009, in order to have his service restored, and Complainant stated he subsequently received a bill in the amount of $113.31 which he disputes as being an overbilling because it includes a late fee.   I am persuaded by Ms. McCollum’s testimony that the $113.31 included the current charge for electric service for the bill issued May 15th  of $57.52 plus the previous April 14th bill of $49.36 for electric service and an assessed late fee of $7.01 based upon actual meter readings.  (N.T. at 51). The late fee appears to apply to the April 14th bill.  It appears there is no overbilling.  (PECO Exhibit 1).  Accordingly, I find in favor of PECO regarding this issue.  

To the extent that Complainant is seeking compensatory damages for loss of perishable food items and because his family was displaced while electric service was shut off to his residence for 5 days, this Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).

Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, we have only the powers and authority granted to us by the General Assembly in the Public Utility Code, which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A.2d 1287 (Pa. 1994).

CONCLUSIONS OF LAW

	1.	That the Commission has jurisdiction over the parties and subject matter of this proceeding with the exception that the Commission has no subject matter jurisdiction over whether Complainant is entitled to any compensatory damages from Respondent.  52 Pa. Code §5.101(a)(1); 66 Pa. C.S. §701.

	2.	Complainant has failed to sustain his burden of proving: 1) that the termination of May 7, 2009 was erroneous; 2) that proper notice of termination was not given to Complainant; 3) that PECO failed to restore service within 3 days from payment with no good cause; or 4) that Complainant has been improperly billed by PECO.    52 Pa. Code § 56.192; 66 Pa. C.S. §1406(a)(b); 66 Pa. C.S. § 1407(b)(4).  


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Darlington Galtogbah against PECO Energy Company at Docket No. F-2009-2117561, is hereby dismissed.

2.	That the record in this matter be marked closed.



Date:   December 21, 2010				______________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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