

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
					


Jamie Arthur						:	
							:
	v.						:	C-2009-2096641
							:
PECO Energy Company				:



INITIAL DECISION

Before 
Administrative Law Judge
Elizabeth H. Barnes


HISTORY OF THE PROCEEDING

This Decision dismisses a formal Complaint that Jamie Arthur (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on March 20, 2009.  The Complaint is an appeal from a Bureau of Consumer Services (BCS) decision at BCS Case 
No. 2452956.   

Complainant averred that PECO Energy Company (PECO or Respondent) had incorrectly billed her for electric service rendered to 1208 Powell Street, Complainant’s rental property where tenant Jamie Wills was residing and was responsible for the bills.  Also, Complainant requested more time and a reasonable agreement of payment time for paying arrearages from electric service at 709 Swede Street, Norristown, PA.  On May 4, 2009, PECO filed an Answer denying the material allegations of the Complaint.  Specifically, Respondent denied there were any incorrect charges on Complainant’s bill.  Further, Respondent averred that the Complainant currently resides at and receives utility service at 552 Brandon Rd., Norristown, PA.  Respondent avers that Complainant’s current account balance of $2,216.82 contains unpaid balances from services rendered to Complainant at 709 Swede Street, Account No. 01971-00307 and 444 Brandon Rd., Norristown, PA, Account No. 98154-00703.  Finally, PECO denied that the Complainant’s account balance includes charges from 1208 Powell Street, Norristown, PA.

On August 14, 2009, PECO filed a Motion for Partial Judgment on the Pleadings arguing the doctrine of res judicata precludes Complainant from re-litigating liability for unpaid balance from 1208 Powell St.  ALJ Guy M. Koster issued an Interim Order Granting the Motion for Partial Judgment on the Pleadings on September 17, 2009.  

The ALJ ruled that the claim raised by Complainant in the instant Complaint, i.e. incorrect charges on her bill stemming from the charges for 1208 Powell Street is the same claim she raised in two formal Complaints she filed previously at Docket Nos. C-20055376 and C-20067024 on September 25, 2005 and October 26, 2006 respectively.  ALJ Ky Van Nguyen had dismissed the first Complaint at C-20055376, and ALJ Kandace Melillo had dismissed the second Complaint at C-20067024.  The October 3, 2008 Initial Decision regarding that issue became final by operation of law on September 16, 2009, and the complaints filed by Jamie Arthur against PECO at Docket Nos. C-20055376 and C-20067024 were dismissed by Commission Final Order. 

A hearing regarding the remaining issues in the Complaint was held before ALJ Charles E. Rainey on October 16, 2009.   On October 18, 2010, this case was assigned to me for the preparation of an Initial Decision. 


FINDINGS OF FACT

1.	Complainant is Jamie Arthur, an individual residing at 552 Brandon Road, Norristown, PA, 19403.  (N.T. at 14).

2.	Respondent is PECO Energy Company.

3.	Complainant seeks a waiver of her late fees and a payment arrangement from Respondent.  (N.T. at 13, 16-17;   Complainant Exhibit B).

4.	Complainant’s last payment arrangement was entered into on February 12, 2009, with an outstanding balance of $2,277.72.  (N.T. at 19). 

5.	The terms of the payment arrangement included Complainant paying her current monthly bills plus $37.34 towards the balance of her arrearage. (N.T. at 20). 

6.	Complainant was on a Customer Assistance Program (CAP) with PECO in June, 2002, but was removed from CAP on January 4, 2006, for failure to re-certify in the program.  (N.T. at 23).

7.	Customers must recertify in writing every two years based on their income level, in order to stay on the CAP program.  (N.T. at 54-55).

8.	Respondent sent Complainant an application for CAP again in June 2007, but received no response; therefore, Complainant is not currently enrolled in a CAP.  (N.T. at 23, 44-45; PECO Exhibit 2).

9.	Complainant would like two accounts for two properties to be kept separate.  She would like her current residence account kept separate from her property at 709 Swede Street.  (N.T. at 24 – 25).

10.	As of the October, 2009 hearing, Complainant’s current active account balance was $2,286.17, and the total includes a forwarded balance from 709 Swede Street.  (N.T. at 40-41; PECO Exhibit 1). 

11.	Of the $2,286.17 total, $1,278.29 was transferred into the account from 709 Swede Street.  (N.T. at 41; PECO Exhibit 1).

12.	The payment history of Complainant’s account is inconsistent and Complainant did not pay every month on her account. (N.T. at 42). 

13.	Late fees have been assessed monthly on the account at a rate of one and a quarter percent on past due charges.  However, while there were active complaints, the late fees have been waived.  (N.T. at 43).  

14.	On October 28, 2009, the Office of Administrative Law Judge received a letter from Teshekia Williams, Counsel for PECO stating that an error was discovered in PECO’s Exhibit 1, in that late fees were assessed to the account while a formal complaint was pending.  Complainant’s account has been credited $142.55 in order to rectify the error and an amended PECO Exhibit 1 was submitted.

15.	Complainant has received three prior BCS payment agreements and two from PECO during the time period from January, 2, 2002 through February 12, 2009, and she has not complied with the agreements.  (N.T. at 46-47; PECO Exhibit 3).

16.	The most recent BCS payment arrangement given was on February 12, 2009.  Complainant was supposed to pay $90 on budget for current bills plus $37.34 installments towards the arrearage balance of $2,277.72.  Complainant paid two installments, and a LIHEAP payment was made, but the agreement ultimately defaulted due to a delinquency on April 20, 2009.  (N.T. at 47-49; PECO Exhibit 3).


DISCUSSION

		The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  In this case, the Complainant appeals the BCS decision and requests a more affordable payment arrangement.
  
		By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982) The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990) All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004.)  

		A customer is required to make payments according to the prior informal BCS decision while appealing the BCS decision.  66 Pa. C.S. §1405(f).  The obligation to make these payments continues until the Commission enters an order disposing of the case.  Oswald v. Duquesne Light Co., Docket No. C-00992450 (Order entered December 3, 1999).  

		The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  However, CAP rates must be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.   66 Pa. C.S. § 1405(c).  Additionally, Section 1405(d), (e) and (f) address limitations on payment agreements as follows.

(d) NUMBER OF PAYMENT AGREEMENTS.—Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  

(e) EXTENSION OF PAYMENT AGREEMENTS.—If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the Commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

(f) FAILURE TO COMPLY WITH PAYMENT AGREEMENT. – Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute. 

   
Complainant in the instant case has already had three BCS payment agreements and two Company payment agreements with Respondent and Complainant has historically demonstrated an unwillingness to make timely payments on her payment arrangements.   Further, Complainant did not offer any financial documentation to support a finding that her circumstances have changed warranting a reinstatement of a payment agreement.  Complainant testified that she seeks a payment agreement because she had some health issues, her oil bill went up, she has a mortgage to pay, and she would like her accounts for her two properties kept separate.  However, Complainant did not request a specific monthly amount she is willing and able to pay.  (N.T. at 26).   Complainant’s testimony alone is not substantial evidence enough to warrant a Commission-ordered payment agreement.

		The Commission has held that a customer who timely appeals a BCS decision is to pay current, undisputed amounts during the time the formal complaint is pending review.  A customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is ultimately adjudicated and a final order is issued by the Commission.  Kalamets v. Columbia Gas of PA, Inc., Docket No.             Z-01701441 (Order entered October 14, 2005).  In the instant case, the payment terms established by BCS were not timely appealed, and therefore those terms have become the one Commission-established payment agreement permitted by Section 1405(d).   Ms. Arthur’s poor and inconsistent payment history with PECO shows she did not honor the BCS payment arrangement agreement.  

	Therefore, I find Respondent is entitled to full payment of the outstanding balance without a payment agreement because Complainant defaulted on three BCS payment agreements.  Although it appears from the record that Complainant may qualify for enrollment in PECO’s CAP program, Complainant must contact PECO by phone first, and request an application be sent to her address.  Complainant must fill out written verification in order to become re-enrolled in PECO’s CAP program, assuming she still qualifies. 

I find PECO’s witness, Renee Tarpley, Senior Regulatory Inspector, to be credible.  She testified that according to Complainant’s last financial information given on April 6, 2008, it appears Complainant may be eligible for enrollment in a CAP program.  (N.T. at 51-53).  However, PECO requires updated financial information through the time of the back bill.  (N.T. at 45).

Ms. Tarpley explained that Complainant should contact PECO, provide financial information for all people living in the household as well as their sources of income.  Afterwards, PECO will send out a CAP rate application which Complainant is responsible for returning.  (N.T. at 45-46).  

I find Complainant’s argument that she faxed PECO her financial information on or about September 15, 2008, at the same time she faxed them a medical certification in order to avoid termination of her service to be unpersuasive. (N.T. at 66-68). Complainant did not produce a copy of this faxed document as an exhibit, and Respondent’s witness’ testimony was credible that PECO did not receive written documentation from Complainant regarding her financial situation since her initial enrollment in CAP in January, 2002.  Discussions Complainant may have had with PECO customer service representatives over the telephone regarding her financial status are insufficient to cause an enrollment in CAP alone without some written verification, documentation, recertification or reapplication.

I find in favor of Respondent regarding the issue of waiving all late fees.  It appears from PECO’s Exhibit 1 and the testimony of Ms. Tarpley as well as the letter dated October 27, 2009 from PECO, that PECO followed proper protocol in assessing late fees.  There is substantial evidence to support a finding that late fees were not assessed to Complainant’s account while a formal complaint was pending.  Therefore Complainant has not been assessed late fees from October 3, 2008 through February 11, 2009.  Additionally, from March 30, 2009 to the current time, Complainant has not been assessed late fees on her account.  Because of Complainant’s poor payment performance, I do not believe the waiver of all late fees is appropriate in this case.  (N.T. at 73-79; PECO Exhibit 1, PECO’s letter dated October 27, 2009).   Further, I believe PECO should be instructed to calculate a corrected bill for unpaid electric service to the two properties in question, and Complainant should be allowed a definite time period within which to pay.   During certain periods of time, October 3, 2008 through February 11, 2009, and the period from March 30, 2009 to the date of entry of this Initial Decision, while a Complaint was outstanding, Complainant will not be held responsible for late fees. 

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

		2.	Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).

		3.	Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

4.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401‑1418, applies to this proceeding.

5.	The Commission is authorized to establish a payment arrangement between a public utility and a customer. 66 Pa. C.S. §1405(a).

		6.	Respondent is entitled to full payment of the outstanding balance because Complainant did not re-certify herself in CAP, and she defaulted on three prior BCS payment arrangements.  She further defaulted on two company payment agreements.    

		7.	Complainant failed to sustain her burden of proving she was entitled to either a Commission-ordered payment arrangement or a waiver of all her late fees.

		8.	Complainant failed to sustain her burden of proving she was entitled to separating her accounts from the Swede Property to the current 552 Brandon Rd., Norristown account.

		9.	Complainant is encouraged to apply to PECO for re-enrollment in PECO’s CAP program.

ORDER


		THEREFORE,

		IT IS ORDERED:
	
		1.	That the complaint filed by Jamie Arthur against PECO Energy Company at Docket Number C-2009-2096641, is dismissed.
		
		2.	That within thirty (30) days after the date on which the Commission’s Order in this case is entered, PECO Energy Company shall issue to Jamie Arthur a corrected bill including outstanding charges for electric service rendered to Complainant at 709 Swede Street, Norristown, PA and 552 Brandon Road, Norristown, PA.   The corrected itemized bill shall remove therefrom all late fees for the period between October 3, 2008 through February 11, 2009, and the period from March 30, 2009 to the date of entry of this Recommended Decision.

		3.	That within 60 days of the date the Commission’s Order in this case is entered, Jamie Arthur, shall pay, by cash, certified check, or money order, to PECO Energy Company a sum of money equal to the amount of the bill tendered to her in accordance with Ordering Paragraph No. 2, above, to become current.

		4.	That as long as Jamie Arthur complies with the terms of this Order, PECO Energy Company shall not suspend or terminate service except for valid safety or emergency reasons.

		5.	That if Jamie Arthur fails to comply with the terms of this Order, PECO Energy Company is hereby authorized to suspend or terminate service upon compliance with all applicable tariff and regulatory requirements and to take any other action permitted by law.

		6.	 That the record at Docket No. C-2009-2096641 is marked closed.


Date:	January 11, 2011				________________________________								Elizabeth H. Barnes
							Administrative Law Judge
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