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HISTORY OF THE PROCEEDING



On November 5, 2010, James S. Smith, Jr., (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that his electric box was defective and despite many complaints, PECO has not done anything.  He asks the Commission to investigate to see that he is telling the truth about the problem.  He does not believe he should be charged for something that is not his fault, and he disputes his bill.  He states further that people came and condemned 1111 Ward Street Apartment B, Chester, PA 19013, and that the electric problem was not any fault of his.


On November 30, 2010, PECO filed its Answer and New Matter, as well as Preliminary Objections (POs). The Answer denies wrongdoing, and the New Matter alleges that Complainant has already brought a formal complaint with the same subject matter and received an opportunity to litigate it.  Therefore, Complainant is estopped from prosecuting this Complaint.



The POs allege that the Complainant already brought a formal complaint with the same cause of action and is therefore, barred from prosecuting the present Complaint now.  Respondent seeks dismissal of the Complaint.



The time for filing a response has expired, and no response was filed.  The POs are ready for disposition.

FINDINGS OF FACT


1.
Complainant is James S. Smith, Jr., 1126 Ward Street, Apt. B, Chester PA 19013
.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.



3.
On July 2, 2009, Complainant filed a formal complaint with the Commission at Docket No. C-2009-2119948, questioning the accuracy of the PECO electric bills for service rendered since 2003 and alleging that they were based on a malfunctioning meter.


4.
Following scheduling, canceling, and rescheduling, a hearing was held on February 9, 2010 before Administrative Law Judge Marlane A. Chestnut.


5.
Complainant failed to attend the February 9, 2010 hearing.



6.
ALJ Chestnut issued an Initial Decision dismissing the complaint for failure to prosecute on February 9, 2010.



7.
Complainant filed Exceptions on March 15, 2010.



8.
By Order entered May 11, 2010, the Commission denied the exceptions and affirmed the Initial Decision of ALJ Chestnut.


9.
On November 5, 2010, Complainant filed the present Complaint which states that his meter was defective, that he has complained of the problem many times in the past, and that he wants the Commission to check the problem. 


10.
On November 30, 2010, PECO filed its Answer and New Matter as well as Preliminary Objections.



11.
No response was filed to the New Matter or to the Preliminary Objections.

DISCUSSION


In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *

52 Pa. Code § 5.101(a).  



Therefore, it is only the facts in the Complaint which can be presumed to be true in order to determine whether recovery is possible.  



PECO states that this claim has already been adjudicated and is barred by res judicata, and therefore, this Complaint fails to state a claim upon which relief can be granted.  52 Pa. Code § 5.101(a)(4).  PECO bases its argument on the case captioned James S. Smith, Jr. v. PECO Energy Company at Docket No. C-2009-2119948 (Commission Order entered May 11, 2010).


Well-established rules of law do not permit the re-litigation of those issues which have already been the subject of full and fair litigation and have been explained expertly by ALJ Wayne Weismandel:

The terms res judicata and collateral estoppel have been replaced in recent years in an effort to clarify the difference between the two (collateral estoppel was frequently called “broad res judicata” while res judicata was described as “technical” or “strict res judicata” when distinguishing it from broad res judicata).  The current terms (adopted by the drafters of the Restatement (Second) of Judgments) are claim preclusion and issue preclusion.


Claim preclusion, formerly technical or strict res judicata, is the term used to describe the effects of merger and bar a prior judgment will have in a later action.  Matters which were actually litigated and also matters which should have been litigated in prior actions as part of the same cause of action will not be allowed to be re-litigated in a subsequent action.


Issue preclusion, formerly collateral estoppel, prevents the re-litigation of an issue of fact or law which was actually litigated in a prior proceeding and was necessary to the original judgment.


Claim preclusion applies only when four conditions all exist:  (1) identity of the subject matter; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the quality or capacity (legal status) of the parties suing or being sued.


Issue preclusion does not require an identity of the parties, but does require: (1) the issue(s) decided by a prior final judgment is identical with the one(s) presented in the later action; (2) the issue(s) was actually litigated; (3) the party against whom issue preclusion is asserted was a party or in privity with a party to the prior litigation; and (4) the determination of the issue(s) was essential to the prior final judgment.


Thorough discussion of both doctrines, under their old and new names respectively, may be found in Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975) and Hebden v. W.C.A.B. (Bethenergy Mines, Inc.), 142 Pa. Commw. 176, 597 A.2d 182 (1991)(Allocatur granted in 604 A.2d 251).  

Pa. Publ. Util. Comm’n Schuylkill Twp. v. Borough of Phoenixville, 1993 Pa. PUC LEXIS 78 (October 1, 1993 Order by ALJ Wayne L. Weismandel)(emphasis added).


ALJ John Corbett quotes the following cases:


“Res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471, 476, 646 A.2d 1192 (1994).  (Emphasis added.)  Indeed, the doctrines of res judicata and collateral estoppel apply to cases before the Commission.  The commission summarized these doctrines in O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 (1992) as follows:

The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983)


Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issues decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom the pleas is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983). 


Besides the doctrines of res judicata and collateral estoppel, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that:


Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.
Jordan v. The United Telephone Company of Pennsylvania, 1995 Pa. PUC LEXIS 158 (Initial Decision dated December 22, 1995).


The analysis turns to comparing the two complaints.  The 2009 complaint reads:
Dear PUC,


My complaint is that box that controls the electric had a malfunction and complained to PECO several times because the lights are kept blinking off and on.  So I called PECO and I never got that problem solved.  So I called the PUC because a friend of mine contacted them and said call PUC.  He said you had helped him in the past, so I am sending my complaint to you.  The problem started in 2003 at 1111 Ward Street Apartment B Chester PA 19013 because of the neglect of (unreadable word) of the box caused me that that overcharged my electric bill, and I have complained about this in the past – April 13, 2008.  

Fire marshal came and condemned the place April 30, 2008, because the box could have caused a fire and people could have been killed or injured.  I am asking you to please help me to help others so PECO will check box like they are supposed to.  Malfunctioning box causes over payments.  I feel that the malfunction of the box can cause the overpayments and if you find this to be true that they will do better maintenance.  
2009 Complaint.



The present Complaint is as follows:


My complaint is the electric box was defected and I have complained of the problem many times in the past and I have never received any kind of results and I want the PUC [to] check this problem and they will see that I am telling the truth about this problem.  Electric box is defected and needs to be replaced.  I should not be charged for something that is not my fault.  And want to dispute this bill and have it corrected as soon as you can at your earliest convenience.  The people came and condemned 1111 Ward St. Apt. B Chester PA 19013.  The electric problem was not any fault of mine.

2010 Complaint.



The parties are the same, the cause of action is the same, the issues decided in the prior adjudication is identical with the one presented in the later action, there was a final judgment, and the Complainant had a full and fair opportunity to litigate the issue in question in the prior action.  As the Commission stated in the first Opinion and Order dismissing the 2009 complaint:

It would be unfair to require PECO, the Party that appeared for the hearing, to be inconvenienced when the other party did not appear and did not show that his failure to appear was unavoidable.  In this instance, Mr. Smith was given a second opportunity to present his case, given the hospital appointment that necessitated the rescheduling of the hearing.  I.D. at 3.

C-2009-2119948 at 5.


It is just as unfair to expect PECO to litigate a case which has been closed.  The Complainant had an opportunity to litigate this subject matter in the prior Complaint and did not avail himself of the opportunity.  The law does not provide another chance.



Therefore, this claim is barred, and the Complaint dismissed.
CONCLUSIONS OF LAW


1.
The Commission has the legal ability to determine whether it has jurisdiction to adjudicate a complaint.


2.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  


3.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  


4.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


5.
The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316, 1317 (1983.)



6.
The doctrine of collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issues decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom the pleas is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983).  


7.
Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  66 Pa. C.S. § 316.  This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  Jordan v. The United Telephone Company of Pennsylvania, 1995 Pa. PUC LEXIS 158 (Initial Decision dated December 22, 1995).


8.
The subject of this present Complaint has already been adjudicated and is barred by res judicata and claim preclusion,.  52 Pa. Code § 5.101(a)(4); James S. Smith, Jr. v. PECO Energy Company at Docket No. C-2009-2119948 (Commission Order entered May 11, 2010).


9.
This Complaint fails to state a claim upon which relief can be granted.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by PECO Energy Company in the case captioned James S. Smith, Jr. v. PECO Energy Company, Docket No. C-2010-22209272, are granted.



2.
That the Complaint filed by James S. Smith, Jr., against PECO Energy Company at Docket No. C-2010-22209272, is dismissed with prejudice.



3.
That the Secretary mark this docket closed.

Dated:
December 20, 2010



____________________________________








Susan D. Colwell








Administrative Law Judge
�  	The Complaint form indicates that the address that is the subject of the Complaint is 1111 Ward Street Apt. B, the same as the 2009 Complaint.
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