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Susan D. Colwell

Administrative Law Judge
HISTORY OF THE PROCEEDING



On September 23, 2010, Charles J. Ball (Complainant) filed a formal Complaint against Verizon Pennsylvania Inc. (Respondent or Verizon) alleging that his neighbor had planted trees over buried power lines after PA 1Call had confirmed the location of the lines.  Complainant wants it to be documented clearly that he is not responsible for these trees and therefore, cannot be held accountable for the damage that may be done to the lines when the trees grow larger.  He notes that he travels frequently and that damage to the lines may impede his wife’s ability to contact him if the tree roots cause outages.  He avers that these trees should not have been planted and allowed to stay atop power lines.  He asks that the Commission direct Verizon to provide a letter stating that he is not the owner of the trees and that no one in his household be held responsible for the future damage caused by the trees.  In addition, he asks that the trees be removed and placed at a safe distance as stated in the PA1Call guidelines.  Should the Commission not have the jurisdiction for these actions, he asks that the proper authority be notified and a copy of the forwarding letter sent to him.


On October 13, 2010, Verizon filed its Answer and New Matter, as well as Preliminary Objections seeking dismissal of the Complaint.  The Answer states that it does provide telephone service to Complainant but that this Complaint does not list any service issues.  Rather, this is a dispute with Complainant’s neighbor.  Verizon states that the PA1CALL guidelines are for the Underground Utility Line Protection law regarding planned excavations.  73 P.S. § 176, but that the law deals with earth moved with power equipment.  There is no indication that power equipment was used here.  Neither does the law require Verizon to remove trees planted above it utility lines.  In New Matter, Respondent states that the Commission should dismiss the Complaint because it fails to set forth any act or thing done or omitted to be done by Verizon in violation of any law which the Commission has jurisdiction to administer.  


The Preliminary Objections cite Commission regulations which permit their filing for dismissal of a Complaint which seeks a remedy that falls outside of Commission jurisdiction.  


The time for filing a response has run, and no response has been filed.  By Motion Judge Assignment Notice issued December 15, 2010, the matter was assigned to me.  The Preliminary Objections are ready for disposition.

FINDINGS OF FACT



1.
Complainant is Charles J. Ball, 705 N. Sandy Hill Road, Honey Brook PA 19344.


2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional public utility providing residential telephone service in the Commonwealth.



3.
On September 23, 2010, Complainant filed a formal Complaint.



4.
On October 13, 2010, Respondent filed its Answer, New Matter and Preliminary Objections.


5.
Complainant did not file a response to New Matter or to the Preliminary Objections.



6.
The time for filing a responsive pleading has run.

DISCUSSION



Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *

52 Pa. Code § 5.101(a).  



Therefore, only the facts in the Complaint can be presumed to be true in order to determine whether recovery is possible.  



The Complaint seeks Commission direction to Verizon that they provide a letter to him stating that they will not hold him responsible for any damage to lines which may occur due to his neighbor’s planting of trees directly over underground lines:


After receiving an investigator’s report from Ms. Anne Kearney of PUC (case #2733601), said report did not indicate disclosure stating that my household would not be held liable for tree damage to power/comm. lines or be responsible in any way for the removal of said trees (twelve) planted by a neighbor on top of these power lines after PA 1Call stated where the lines are located.  The neighbor has total disregard for the power lines which are under his property, however do not service his property.  Should this neighbor move in 5-10 years when the roots of these trees start to spread, I would like in writing that it is clearly understood that these trees were not planted by me and that I will not be held in anyway accountable for damage resulting from these roots nor will I be responsible for the cost in removing these trees at a later time.


The PUC did not investigate who planted and owns these trees and used language in their reply that the trees are [sic] “allegedly planted by your neighbor”.  I would like the ownership of these trees to be revealed and who the responsible party will be in the likelihood of future damage to any or all utility conduits.  

Note also, that I travel frequently on official U.S. government business and my wife is home alone.  Should a severe snow storm or illness befall my wife (she has a life threatening condition) and she cannot contact me due to power or communication outages due to these trees and the root systems there could be dire consequences.  Regardless of the owners or liability, these trees should not have been planted and allowed to stay atop power lines.  Let this document serve as a formal notice of this fact according to PA1CALL guidelines for future notice.

Complaint, ¶4B.



The remedy sought is as follows:

I am looking for a two-part resolution to this problem which began in April 2010:

a) A letter from VERIZON stating, without question after a proper investigation, that I am not the owner of the trees alongside my access route that are atop of the power lines that service my home (705 N. Sandy Hill Road Honey Brook PA).  Also, that my household or any future owner will not be held responsible for any damage caused by these trees nor will we be responsible for removal of said trees in the event of a problem with the utility lines.  The dozen or so trees have been planted by Jeffrey Giannini who resides at 701 N. Sandy Hill Road, Honey Brook, PA 19344.  A full description and pictures of the problem have been forwarded to the PUC investigator.

b) We would like the trees removed from atop the utility lines and placed at a safe distance away from the utility lines as stated in the PA1CALL guidelines.  If the PUC or utility does not have jurisdiction to order such a removal along PA1CALL guidelines, then the proper authority should be notified and a copy of the letter sent to me in writing that they have been notified.  If there is a refusal to act on this matter by the authority in power to order removal of said trees, then I would like this in writing as well and a detail reason.

Complaint, ¶5.


In order for Complainant to prevail, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by Verizon in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  



Verizon points out that the Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  Without a specific regulation, order, or statute which gives the Commission jurisdiction over enforcing ownership of trees on utility rights-of-way, the Commission may not issue an order requiring Verizon to issue the letter requested by the Complainant.  The Commission’s jurisdiction does not extend to ownership of trees.  



I note that Section 1501 is a very general service section meant to give broad authority over the reasonableness of utility service.
  Here, however, there is no claim involving utility service, only a dispute between two neighbors which may eventually impact utility service to Complainant.  There is no claim that Verizon has violated any regulation, order or statute.  There is simply a landowner who realizes that the present day actions of his neighbor may have legal and monetary consequences at a later date.  The property damage which may or may develop as a result of the actions of the neighbor is not subject to the regulatory oversight of the Commission
.  



As the Complainant fails to set forth a claim for which relief can be granted, the preliminary objections are granted.



The Commission may dismiss any complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b).  As there could be no recovery following a hearing, this is such an instance.  The Complaint is dismissed.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of this case.  


2.
Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).  


3.
When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  



4.
Legal insufficiency of a pleading is a proper basis for a preliminary objection.  52 Pa. Code § 5.101(a)(4).  



5.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580. 


6.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


7.
The Complaint must set forth anything done or omitted to be done by Verizon in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  



8.
The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).



9.
The Commission may dismiss any complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b).  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed in the case captioned Charles Ball v. Verizon Pennsylvania Inc., at Docket No. C-2010-2200618, are granted.



2.
That the Complaint in the case captioned Charles Ball v. Verizon Pennsylvania Inc., at Docket No. C-2010-2200618, is dismissed.



3.
That the Secretary mark this docket closed.

Dated:
December 21, 2010



____________________________________








Susan D. Colwell








Administrative Law Judge
� 	§ 1501.  Character of service and facilities





	Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities a shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .  66 Pa. C.S. §1501.





� 	Complainant asks the Commission to investigate ownership of the trees, but that is beyond the Commission’s jurisdiction.  In formal complaint cases, the Commission does not perform an independent investigation but must evaluate the evidence that is submitted by the parties.
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