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HISTORY OF THE PROCEEDING



On October 15, 2009, Anne Wilson (“Wilson” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on her bill; that her bills do not reflect the CAP Rate amount; that $1,000.00 in unexplained charges was added to her bill in May 2009; that she received two separate billing statements from the Respondent in September 2009 for the same billing period; and that the Respondent added charges after the LIHEAP payment was made.  The Complainant wants the bills to be corrected so that she has a zero balance.



On November 13, 2009, the Respondent filed an Answer and New Matter.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s account.  The Respondent stated that the Complainant’s balance of $2,301.96 represents unpaid utility charges and late fees.  The Bureau of Consumer Services Report, dated September 17, 2009, indicated that the Complainant’s balance consists of CAP arrearages.  The Respondent denied that the Complainant is entitled to a payment arrangement since she is a CAP customer.  In the New Matter, the Respondent averred that the Complainant defaulted on multiple PECO payment arrangements.  The Respondent cited 66 Pa.C.S. § 1405(c) to support its position that the Complainant is not eligible for a payment agreement.



A telephonic hearing was held in this matter on May 21, 2010, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Anne Wilson, testified in support of the complaint and sponsored six exhibits:  Complainant’s Exhibit 1 – Dollar Energy Fund information regarding CAP programs; Complainant’s Exhibit 2 – bills dated March 12, 2009 and June 10, 2009; Complainant’s Exhibit 3 – bill dated September 9, 2009; Complainant’s Exhibit 4 – part of one of the Complainant’s PECO bills; Complainant’s Exhibit 5 – copies of the Complainant’s money orders to the Respondent; and Complainant’s Exhibit 6 – past due reminder from the Respondent, dated March 30, 2010, to the Complainant.  Tishekia Williams, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Dana McCollum, a regulatory assessor for the Respondent, who sponsored six exhibits:  PECO Exhibit 1 - the account statement; PECO Exhibit 2 – the Complainant’s CAP History; PECO Exhibit 3 – the Complainant’s Payment Agreement History; PECO Exhibit 4 – the Bureau of Consumer Services Decision dated October 15, 2007; PECO Exhibit 5 – the Bureau of Consumer Services Decision dated August 7, 2009; and PECO Exhibit 6 – the Bureau of Consumer Services Decision Report dated September 17, 2009.



The record in this case consists of a forty-page transcript of the hearing and twelve exhibits.  The record closed on June 7, 2010.

FINDINGS OF FACT



1.
The Complainant is Anne Wilson, 111 Washington Avenue, Parkesburg, PA 19365.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric account and an off peak electric account with the Respondent for service at the Washington Avenue property (Tr. 17, 18; PECO Ex. 1).



4.
The Complainant lives at the Washington Avenue property alone (Tr. 10). 



5.
The Complainant was enrolled in the Respondent’s customer assistance program at Tier E on January 10, 2003.  Under Tier E, the Complainant receives a twenty-five percent (25%) discount on the first 650 kilowatt hours of usage.  Prior to 2009, the Complainant received a twenty-five percent (25%) discount on the first 500 kilowatt hours of usage (Tr. 18, 19; PECO Ex. 2, 4).



6.
At the time that the Complainant enrolled in the Respondent’s CAP program, her outstanding balance was $1,280.04.  This pre-program arrearage was set aside in a separate account and it was forgiven on March 17, 2004 (Tr. 19, 30).



7.
The Complainant satisfied the June 2003 PUC payment agreement which required her to pay installments of $20.00 a month on a balance of $60.96 (Tr. 20; PECO Ex. 3).



8.
When the Respondent issued a payment arrangement on June 21, 2006, the Complainant’s balance was $547.65.  The Complainant was required to pay $14.81 a month on the arrearage.  The Complainant did not keep this payment arrangement (Tr. 20; PECO Ex. 3).



9.
The Respondent gave the Complainant a payment arrangement on August 23, 2007.  The Complainant’s balance was $784.33 and she was required to pay $13.07 each month on the arrearage.  The Complainant did not keep this payment arrangement (Tr. 20, 21; PECO Ex. 3).  



10.
The Respondent gave the Complainant a payment arrangement on July 6, 2008.  The Complainant’s balance was $1,281.14 and she was required to pay $21.35 a month on the arrearage.  The Complainant did not keep this payment arrangement (Tr. 21; PECO Ex. 3).  



11.
The Bureau of Consumer Services issued its decision report on October 15, 2007.  It was noted that the Complainant’s balance was $803.40 on July 12, 2007.  No decision was rendered because the Complainant was enrolled in the CAP program at Tier E (Tr. 21; PECO Ex. 4).



12.
When the Complainant enrolled in budget billing, the Respondent sent a confirmation “bill”.  This document, which is marked as Complainant’s Exhibit 4, was sent to the Complainant between the bill dated June 9, 2008 and the bill dated July 8, 2008.  Therefore, no payment was due at that time (Tr. 25; C. Ex. 4; PECO Ex. 1).



13.
The Bureau of Consumer Services issued its decision on August 7, 2009.  It was noted that the Complainant’s balance was $2,160.80 on August 3, 2009.  The informal complaint was dismissed because the Respondent followed proper procedures before it terminated the Complainant’s service.  The service was restored on August 3, 2009 after a medical certificate was submitted (Tr. 21, 22; PECO Ex. 5).



14.
The Bureau of Consumer Services issued its decision report on September 17, 2009.  It was noted that the Complainant’s balance was $2,229.74.  The informal complaint was closed verbally.  It was noted that the Complainant made nine payments in two years totaling $350.63.  In addition, the Respondent applied $426.00 in LIHEAP grants to the Complainant’s account (Tr. 22, 23; PECO Ex. 6).



15.
Between September 17, 2009 and the date of the hearing, the Complainant made the following four payments: $50.49 in September 2009; $57.42 in November 2009; $57.42 in December 2009 and $75.00 in April 2010.  The payments amounted to $240.33 (Tr. 29; PECO Ex. 1). 



16.
The Complainant’s money order dated July 3, 2009 was posted on her account on July 8, 2009.  The Complainant’s money order dated August 12, 2009 was posted on her account on August 13, 2009.  The Complainant’s money order dated August 27, 2009 was posted on her account on August 31, 2009.  The Complainant’s money order dated September 23, 2009 was posted on her account on September 25, 2009 (Tr. 26, 27; C. Ex. 5; PECO Ex. 1).



17.
The Respondent includes past due budget billing charges, past due special payment agreement charges and unpaid reconnection charges on the customers’ bills (Tr. 24; C. Ex. 2).



18.
The past due reminder dated March 30, 2010, only referred to the charges that accrued after the formal complaint was filed in October 2009.  The $312.84 balance did not include the unpaid balance at the time the Complainant filed the formal complaint (Tr. 27; C. Ex. 6).



19.
At the time of the hearing, the Complainant’s balance was $2,904.84 (Tr. 18; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Double billing/Incorrect charges



The Complainant presented two bills, March 2009 and June 2009, to show that she was being charged for more than one budget bill and for several special payment agreements.  In addition, the June 2009 bill had a “reconnect charge” and a $1,067.64 special payment agreement (Tr. 11; C. Ex. 2).  She contended that there were incorrect charges on her bills because the budget charges and special agreement charges were listed several times (Tr. 11; C. Ex. 2).



Dana McCollum, a regulatory assessor for the Respondent, testified that the payment arrangements that have been missed and the budget billing payments that have been missed are listed in the section on the Complainant’s bill entitled “Other Basic Charges” (Tr. 24; C. Ex. 2).  There was one reconnection charge on the June 2009 bill because that charge had not been paid (Tr. 24; C. Ex. 2). 


The Complainant questioned why the balance on her September 9, 2009 bill was $2,229.74 when she received another bill from the Respondent that indicated that she had a zero balance (Tr. 12, 13; C. Ex. 3, 4).  



Ms. McCollum explained that Complainant’s Exhibit 4 was not an actual bill.  The Complainant’s bill was issued June 9, 2008, and Complainant’s Exhibit 4 was mailed between the June and July 2008 bills.  The document was sent to confirm that the Complainant was enrolled in budget billing on July 8, 2008 (Tr. 25; C. Ex. 4).  Therefore, no payment was due at that time (Tr. 25; PECO Ex. 1).


The Complainant has a residential electric account and an off peak electric account (Tr. 18; C. Ex. 2; PECO Ex. 1).  The evidence in the record shows that the Complainant does not pay her bill in full each month.  Therefore, the unpaid special agreement charges and unpaid budget billing charges are itemized on her bills.  The Complainant failed to show that the charges on her bills are incorrect.


An examination of Complainant’s Exhibit 4 reveals that the payment amount box was blank and that no down payment was due.  Since the Complainant only provided the invoice portion of this document, it was not clear what it related to or when it was sent.  The Respondent’s witness explained that it was sent in July 2008 to confirm the Complainant’s enrollment in budget billing.  The account statement shows that the Complainant was enrolled in budget billing in July 2008.  Based on the evidence in the record, the Complainant did not have a zero balance in 2008 or 2009.  Therefore, this document does not indicate that the Complainant had a zero balance.
CAP Program



The Complainant testified that she is enrolled in the fixed rate CAP Program.  She said that her monthly bill should not fluctuate (Tr. 8).  She stated that the CAP payment is based on the customer’s income and the number of people in the household not the customer’s usage (Tr. 9).  She provided a document from Dollar Energy regarding CAP programs to substantiate her statement (Tr. 9; 10; C. Ex. 1).  The Complainant admitted that she had been enrolled in the CAP Program for several years (Tr. 9).



Ms. McCollum explained PECO’s CAP Program.  The customer assistance program is for low-income customers.  The program has five tiers based on the customer’s income (Tr. 18).  The Complainant is enrolled in the program at Tier E.  She receives a twenty-five percent (25%) discount on the first 650 kilowatt hours that she uses (Tr. 18, 19).  Any usage over the 650 kilowatt hours is billed at the regular rate (Tr. 18).  Ms. McCollum explained that the twenty five percent (25%) discount was on the first 500 kilowatt hours of usage prior to 2009 (Tr. 18, 19).  The Complainant was originally enrolled in the CAP program on January 10, 2003 (Tr. 19; PECO Ex. 2).  Her balance at the time of enrollment was $1,280.04.  That balance, also called pre-program arrearage, was frozen and forgiven on March 17, 2004 (Tr. 19, 30).  



The Complainant was removed from CAP on June 30, 2008, for failure to recertify in a timely manner.  However, she was re-enrolled once she submitted her documentation on July 8, 2008 (Tr. 19; PECO Ex. 2).



Ms. McCollum stated that although Complainant’s Exhibit 1 is an explanation of a customer assistance program, it does not apply to PECO’s CAP program (Tr. 23, 24; C. Ex. 1).  Since the document has www.dollarenergyfund.org at the bottom of the page, Ms. McCollum concluded that it referred to the Dollar Energy Fund (Tr. 23; C. Ex. 1). 



The heading on Complainant’s Exhibit 1 is “Dollar Energy Fund”.  An examination of the document reveals that it is a general information sheet about CAP programs.  On page 2 of the exhibit various utilities are listed with the referral number for their CAP programs.  Since this is not a PECO document, the Complainant cannot use it to refute the testimony of PECO’s witness regarding PECO’s CAP program.  The Complainant did not present any bills to show that she was charged a fixed amount instead of receiving a percentage discount.  In addition, Ms. McCollum’s testimony is consistent with PECO’s tariff (See Supplement No. 102 to Tariff Electric Pa. P.U.C. No. 3 Twelfth Revised Page No. 68B effective April 1, 2010).

Payment agreements and payments



The Complainant submitted copies of money orders for July 3, 2009, September 23, 2009, August 12, 2009 and August 27, 2009 to show that she made payments (Tr. 14; C. Ex. 5).  


In addition, the Complainant provided a copy of the past due reminder dated March 30, 2010.  According to that document she was required to pay $312.84 (Tr. 15; C. Ex. 6).  She testified that her balance would be zero after she paid the $312. 84 (Tr. 15).



The $312.84 figure was calculated by adding the unpaid balances between October 2009, when the formal complaint was filed, and March 30, 2010, the date of the past due reminder (Tr. 27; C. Ex. 6; PECO Ex. 1).  Ms. McCollum testified that this balance did not include the past due amount prior to the formal complaint (Tr. 27; PECO Ex. 1).  The Respondent freezes the balance that the Complainant is disputing in the complaint (Tr. 27).  The past due reminder only addressed the unpaid undisputed charges (Tr. 27; C. Ex. 6; PECO Ex. 1).



Ms. McCollum stated that the Complainant’s balance was $2,904.84 because the Complainant has a poor payment history (Tr. 18; PECO Ex. 1).  



PECO’s Exhibit 2 lists three payment arrangements that the Complainant broke.  The unpaid charges are listed on the Complainant’s bill.  Ms. McCollum testified that there is only one reconnection charge (Tr. 24).  The reconnection fee continues to appear on the Complainant’s bill because it has not been satisfied (Tr. 24).  The unpaid charges remain on the bill because the customers asked the Respondent to itemize the charges so that they could see what they owed (Tr. 24).



Ms. McCollum said that she discussed the Complainant’s bills with the Complainant (Tr. 24, 25).  Ms. McCollum testified about each money order and showed where it was credited on the Complainant’s account statement (Tr. 26, 27).  All of the money orders on Complainant’s Exhibit 5 have been posted to the Complainant’s account (Tr. 25 - 27; PECO Ex. 1).  


Ms. McCollum noted that PECO was informed that the Complainant would receive a $400.00 LIHEAP grant in 2010.  However, the grant had not been received prior to the hearing (Tr. 34). 



The Complainant failed to establish a prima facie case.  The Complainant failed to show that she is being charged the incorrect rate for the CAP program.  She did not show that she is being charged more than once for budget billing and special agreements.  Her arrearage has accumulated because she failed to pay her electric bills in full or in a timely manner.


Even if the Complainant had established a prima facie case, in rebuttal the Respondent presented evidence about the Complainant’s balances over the years.  In addition, the Respondent presented evidence to show that the Complainant has been enrolled in the Respondent’s CAP program which provides a percentage discount on the customer’s bill.  The Respondent demonstrated that it credited the Complainant’s account when she submitted payments.  


The Complainant did not offer evidence to rebut the Respondent’s evidence. 



Based on the evidence in the record, the Complainant was billed properly for her electric usage at the Washington Avenue property.  The charges on the bills are correct.  Consequently, the Complainant is responsible for paying the bill. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Anne Wilson against the PECO Energy Company at Docket C-2009-2137790 is dismissed in its entirely. 



2.
That the record in this case is marked closed.

Date:
September 1, 2010



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
Anne Wilson v. PECO Energy Company
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Community Impact legal Services, Inc.

1003 East Lincoln Highway

Coatesville, PA 19320

Tishekia Williams, Esquire

Ken Massey, Esquire
Exelon Business Services Company

2301 Market Street, S23-1

P.O. Box 8699
Philadelphia, PA 19101-8699

� Although this section was revised in 2010, the CAP rate still provides a percentage discount on the first 650 kWh of usage. 
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