BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karin Lafferty						:	Docket No.  F-2010-2201626
							:
		v.					:
							:
PECO Energy Company				:



ORDER DENYING PRELIMINARY OBJECTIONS


Before
Elizabeth Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On September 29, 2010, Karin Lafferty (Complainant), pro se filed a formal Complaint (Complaint) against PECO Energy Company (PECO), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. F-2010-2201626.  Complainant seeks monetary damages resulting from Respondent excessively trimming her tree and causing unnecessary damage to the tree.    In the alternative, Respondent requests a replacement tree.

On October 19, 2010, PECO timely filed and served an Answer and New Matter (Answer) and Preliminary Objections.  The Answer admitted and denied various material facts in the Complaint.  PECO denied it improperly trimmed Complainant’s tree or that a leaning utility pole made any difference to the amount of trimming required to achieve the required clearance from the lines.  

PECO stated in its Answer that on February 23, 2010, Complainant was provided a routine tree trim letter stating that PECO’s Vegetation Management Department had scheduled maintenance tree trimming in the surrounding area.  The letter indicated that PECO would be trimming trees that interfere with electric wires that run from pole to pole.  PECO claims on March 29, 2010, Complainant contacted PECO to report a leaning pole.  A work order was assigned on or about April 7, 2010 after Complainant called a second time about the pole.  On April 13, 2010, Complainant contacted PECO stating that PECO trimmed a tree on her property near a pole and damaged the tree.  The claims department contacted Vegetation Management to investigate.  The investigation revealed that routine maintenance was the only work performed and that the trees were trimmed according to industry standards.  Although the pole had a lean, PECO did not believe it posed a safety threat.  Eventually, on May 25, 2010, a new pole was set and this pole replaced the leaning pole.  PECO denies it acted improperly.

Respondent preliminarily objects pursuant to 52 Pa. Code § 5.101(a)(1) on the ground that the Commission lacks jurisdiction regarding the request for compensation and damages averred in the Complaint.  

In accordance with the Commission’s Rules of Administrative Practice and Procedure, Complainant’s answer to PECO’s Answer was due not later than September 20, 2010.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).  To date, no Answer has been received by the Commission.  Therefore, the New Matter is deemed admitted.  PECO’s Preliminary Objections are ripe for a decision.


			DISCUSSION

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
The Commission’s regulations provide in pertinent part:

(a)	A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:
	
	(1) 	A motion questioning the jurisdiction of the 	Commission.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessarily in the public interest.”  66 Pa. C.S. §703(b), 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, we have only the powers and authority granted to us by the General Assembly in the Public Utility Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  




Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).


Respondent’s Preliminary Objection contends that the Complaint fails to state a claim upon which relief can be granted.  What 52 Pa.Code §5.101(a)(4) refers to as “legal insufficiency of a pleading” is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”

[W]hen ruling on preliminary objections, [the] Court considers as true all well-pleaded facts which are material and relevant.  Specifically, a preliminary objection in the nature of a demurrer is deemed to admit all well-pleaded facts and all inferences reasonably deduced therefrom.  In determining whether to sustain a demurrer the court need not accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion.  A demurrer will not be sustained unless the face of the complaint shows that the law will not permit recovery, and any doubts should be resolved against sustaining the demurrer.  

Giffin v. Chronister, 151 Pa. Cmwlth. 286, 290, 616 A.2d 1070, 1072 (1992) (citations omitted).

To the extent that Complainant is seeking compensatory damages because her tree was improperly trimmed by Respondent’s contractor, this Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).  Respondent’s Preliminary Objection posits correctly that the relief requested in the Complaint is beyond the power of the Commission to provide Complainant.  However, Respondent’s proper preliminary objection to a deficient request for relief is a motion to strike under 52 Pa. Code § 5.101(a)(2).  The correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to the cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.

The Complaint alleges inadequate service on the part of Respondent.  If her allegations are proven by a preponderance of evidence at a hearing, they may well constitute a violation of the provisions of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 101 et seq.; rendering less than adequate service.  Honey Brook Water Co. v. Pa. Public Utility Commission, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. Denied, 540 Pa. 587, 655 A.2d 518 (1995).  Respondent may ultimately face a civil penalty if Complainant bears her burden of proving inadequate service.  However, Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damage should be made before a Court of Common Pleas or a district magistrate.

Under the Commission-approved pleading standards applied to pro se complainants, the instant Complaint is sufficient to set forth a claim upon which the Commission can grant relief even though that relief may not be compensatory damages.  This is all that is necessary to survive a demurrer.




ORDER


THEREFORE,

IT IS ORDERED:

1.	That PECO Energy Company’s Preliminary Objections are hereby denied. 

2.	That Complainant’s request for compensatory damages is stricken.

3.	That the Complaint filed by Karin Lafferty against PECO Energy Company docketed as Docket Number F-2010-2201626 shall be scheduled for an Initial Hearing.

		
Date:  January 24, 2011				_______________________________
							Elizabeth Barnes
							Administrative Law Judge
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